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Discovery- The Basics 

 One of the most important things you 

must do in a DWI case for your attorney 

is prepare a basic motion for discovery. 

In your electronic materials, you will find 

the formal discovery request that my 

office uses. They file this immediately 

with our entry as soon as the client has 

officially hired us. This is the start of the 

discovery process. 



Formal Discovery- What it Looks Like 



Overview of what the Basic 

Discovery Request is Asking For 

 The Discovery Request that we file asks 
for all of the basic items in the case that 
we will need. Here are some of the 
items that we are requesting:  

 Reports 

 Videos 

 Written Statements of Experts 

 Audio 

 Photos 

 List of Witnesses 



Additional Discovery Requests- Situations 

in which to Request More Discovery 

 In more complex situations, I often have my staff 
request Additional Discovery from the Prosecuting 
Attorney. In your electronic materials, you will find 
Additional Disclosure Requests dealing with blood 
test cases and checkpoint cases.  
 I always need the Litigation Support Package in regards to 

blood testing. This is the packet from the lab that shows 
me how the testing was done and how they got the test 
results.  

 I always need more information on a checkpoint case. 
checkpoints have extremely strict guidelines that must be 
followed in order to not violate Fourth Amendment rights. 
By getting a copy of these guidelines in advance of trial, I 
can identify potential issues. 



Docketing Discovery Requests 

 As a rule of thumb, you should calendar 

out about 30 days after filing to call and 

follow up with your discovery requests.  

 Calling to follow up and making sure 

your attorney has everything they need 

for trial and/or negotiations is key!  

 If all else fails, BE A POLITE PEST! The 

more you call, the more likely you are to 

receive what you need.  



Docketing Discovery Requests, 

Part 2 

 As soon as you receive in a notice of a 

trial of any sort. You need to docket AT 

LEAST 14 days out from trial to make 

sure that you have received all the 

discovery that you have requested. This 

discovery is crucial and can mean the 

difference between winning and losing a 

case! 



Video Preservation Letter- Ensuring 

Discovery Evidence is Not Destroyed 

 My office always sends out Video Preservation requests 

IMMEDIATELY upon confirmation of hire from the client.  

 We send a letter certified to the Chief of Police and one to 

the arresting officer.  

 Here is what the letter looks like: 



Docketing Video Request Follow-

Up 
 I always have my office docket 10 days out to call 

the arresting agency and see if a video exists in the 
case.  

 If the agency doesn’t know if there is video, leave a 
message for the Officer directly. 

 In a municipal agency, often times, we can make the 
request through the Department.  

 In a State agency, you usually have to get the video 
from the Prosecuting Attorney. I always have my staff 
find out first whether a video exists first before they 
use their efforts contacting the Prosecutor.  

 If all else fails, BE A PEST! The more you call, the 
more likely you are to receive what you need.  

 

 



Depositions- When to do them 

and how to set them up 

 Another great way for your attorney to 

get discovery is to take depositions. 

 If your attorney lets you know that a 

case is likely to go to trial, they will most 

likely want to depose witnesses in 

regards to the case. 

 Ask your attorney if they would like to do 

depositions, and if so, who they would 

like to depose. 



Steps to Setting Up Depositions 

 Step 1: Identify the witnesses your attorney 
would like to depose. 
 Arresting officer 

 Assisting officer(s) 

 If it is a blood test case depose:  

○ the criminalist (i.e. lab technician) 

○ Blood drawer (medical technician or nurse) 

 In a breath test case, possibly depose the Type 
II and/or Type III 

 Rule of thumb: ASK YOUR ATTORNEY WHO 
THEY WANT TO DEPOSE! 



Step 2: Contacting the Prosecutor 

 After you determine who you want to 

depose, you need to contact the 

Prosecuting Attorney in the case. This 

can be identified in your previous 

Discovery that you should have already 

received:  



Step 2: Contacting the Prosecutor 

 Have your attorney’s available dates ready 
when you call the Prosecutor on the case.  

 Let them know who you want to depose. 

 Make sure the dates of deposition are prior to 
the trial date.  

 I have my office ask them whether they want 
you to subpoena the witness or if they will take 
care of it. This is a courtesy to the Prosecutor. 
Most Prosecutors appreciate having this 
option. It also allows us to specifically identify 
the items that we want the witness to bring in 
the form of a subpoena attachment. 



Step 3: Subpoena the Witness (If 

Desired by Prosecutor) 
 Request subpoenas from the Court. I always have my staff 

ask for extras and we keep them on file so we don’t have to 

request them the next time.  

 Subpoena example: 



Step 3: Subpoena the Witness: 

Attachments 
 Ask your attorney what he wants the witness to produce at the deposition. In 

your electronic materials, you will find various different attachments we use 

for depositions. Here are a few examples of attachments we use: 

Standard Attachment 

for Arresting Officer 



Step 3: Subpoena the Witness: 

Examples of Attachments 

Standard Criminalist Attachment 



Step 4: Serving the Subpoena 

 In many cases, my firm prefers to use 

Special Process Servers as opposed to 

a deputy sheriff in the county of service 

 By using a Special Process Server, you 

can keep careful track of subpoena 

service.  

 To find a Process Server on the Eastern 

side of the State, you can contact my 

office, info@wardhollingshead.com  
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Step 4: Notify the Court of Depositions 

 You should always notify the Court of your intent to take 

depositions. In your electronic materials, you will find a 

Notice of Deposition. File one with the Court and make sure 

you send a copy to the Prosecutor. Here is what it looks like: 



Step 5: Hire a Court Reporter 

 For the Eastern side of the State, we 

use Concannon & Jaeger Court 

Reporting- (314) 421-1000,         

mail@c-jreporters.com  

 For the Western side of the State, Jeff 

Eastman’s office uses Midwest Trial 

Services- (816) 221-1160. 
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Defendant’s Disclosure to the State 

 Whenever you get in a trial notice, you 

need to docket about 14 days out from 

trial to make sure your attorney has 

answered disclosure requests from the 

State, if applicable.  

 Disclosure to the State is due seven 

days prior to the trial. 



Defendant’s Disclosure to the State: what 

to Disclose 

 ALWAYS ASK YOUR ATTORNEY 
WHAT TO DISCLOSE.  

 General items you would normally 
disclose:  

 What experts you will be using. 

 Statements from the experts. 

 Transcripts from depositions. 

 Videos or reports. 

 Any exhibits your attorney wishes to 
introduce at trial 



Defendant’s Disclosure to State- 

What it Looks Like 



Things to Remember When 

Answering Disclosure 

 Always file one with the Court and 
request a file-stamped copy back.  

 Always include all of the documents and 
items you are disclosing with the copy 
that you send to the Prosecuting 
Attorney.  

 When in doubt, disclose. Always make 
sure that your attorney has checked 
your disclosure and made sure you have 
disclosed all of the necessary items. 



Things to Remember When 

Tracking Discovery/Disclosure 

 Always calendar follow up!  

 Always calendar at least two weeks out 

from the trial date to make sure that all 

discovery is received and disclosure is 

answered. 

 WHEN ALL ELSE FAILS, BE A POLITE 

PEST! 


