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SKING DISCOVERY
AND DEADLINES




Discovery- The Basics

One of the most important things you
must do in a DWI case for your attorney
IS prepare a basic motion for discovery.
In your electronic materials, you will find
the formal discovery request that my
office uses. They file this immediately
with our entry as soon as the client has
officially hired us. This is the start of the
discovery process.



IN THE CIRCUIT COURT OF GASCONADE COUNTY
STATE OF MISSOURI

STATE OF MISSOURI,

Plaintiff,
CaseNo.:  Unknown

Charges: DWI; Crossed Center Line

MOTION FOR. DISCOVERY
COMES NOW the Defendant, pursuant to Missouri Rule of Criminal Procedure
25.03, and requests that the State disclose the following information:
1. The names and last known addresses of persons whom the State intends to call as
witnesses at any hearings or at the trial. together with their written or recorded statements,
and existing memoranda teporting or summarizing part or all of their oral statements.

2. Any written or recorded statements and the substance of any oral statements made

by the Defendant or by a co-defendant, a list of all witn to the making, and a list of all
witnesses to the ackmowledgment of such statements and the last known address of such
witnesses.

3. Those portions of existing transcript of grand jury proceedings which relate to the
offense with which the Defendant is charged. containing testimony of the Defendant and
testimony of persoms whom the State intends to call as witnesses at a hearing or trial.

4. Any existing transcript of the preliminary hearing and of any prior trial held in the

Formal Discovery- What it Looks Like

defendant's case if the state has such in its possession or if such is available to the state.

5. Any reports or statements of experts, made in connection with this case, including
results of physical or mental examinations and of scientific tests, experiments or
COMPArisons.

6. Any books, papers, documents, photographs, or objects which the State intends to
introduce into evidence at the hearing or frial or which were obtained from or belong to the
Defendant.

7. Any record of prior criminal convictions of persons whom the State intends to call
as witnesses at a hearing or trial

8. If there has been any photographic or electronic surveillance (including
wiretapping), relating to the offense with which the Defendant is charged. of the Defendant
or of conversations to which the Defendant was a party or of his premises; this disclosure
shall be in the form of a written statement by counsel for the State briefly setting forth facts
pertaining to the time, place and persons making same.

9. Any material or information, within the possession or control of the State, which
tends to negate the guilt of the Defendant as to the offense charged. mitigate the degree of the

offense charged, or reduce the punishment.




Overview of what the Basic
Discovery Request is Asking For

The Discovery Request that we file asks
for all of the basic items In the case that
we will need. Here are some of the
items that we are requesting:

Reports

Videos

Written Statements of Experts
Audio

Photos

List of Witnesses



Additional Discovery Requests- Situations
In which to Request More Discovery

In more complex situations, | often have my staff
request Additional Discovery from the Prosecuting
Attorney. In your electronic materials, you will find
Additional Disclosure Requests dealing with blood
test cases and checkpoint cases.

| always need the Litigation Support Package in regards to
blood testing. This Is the packet from the lab that shows
me how the testing was done and how they got the test
results.

| always need more information on a checkpoint case.
checkpoints have extremely strict guidelines that must be
followed in order to not violate Fourth Amendment rights.
By getting a copy of these guidelines in advance of trial, |
can identify potential issues.



Docketing Discovery Requests

As a rule of thumb, you should calendar
out about 30 days after filing to call and
follow up with your discovery requests.

Calling to follow up and making sure
your attorney has everything they need
for trial and/or negotiations is key!

If all else fails, BE A POLITE PEST! The
more you call, the more likely you are to

receive what you need.



Docketing Discovery Requests,
Part 2

AS soon as you receive in a notice of a
trial of any sort. You need to docket AT
LEAST 14 days out from trial to make
sure that you have received all the
discovery that you have requested. This
discovery Is crucial and can mean the
difference between winning and losing a
case!




Video Preservation Letter- Ensuring
Discovery Evidence is Not Destroyed

My office always sends out Video Preservation requests
IMMEDIATELY upon confirmation of hire from the client.

We send a letter certified to the Chief of Police and one to
the arresting officer.
Here is what the letter looks like:

@ ‘WARD | HOLLINGSHEAD .%
ATTOI ¥'S AT Law
Carl M. rd Washi ficet
i ead® 216 West treet
i 090

' TTORNEY.




Docketing Video Request Follow-
Up

| always have my office docket 10 days out to call
the arresting agency and see if a video exists in the
case.

If the agency doesn’t know if there is video, leave a
message for the Officer directly.

In a municipal agency, often times, we can make the
request through the Department.

In a State agency, you usually have to get the video
from the Prosecuting Attorney. | always have my staff
find out first whether a video exists first before they
use their efforts contacting the Prosecutor.

If all else fails, BE A PEST! The more you call, the
more likely you are to receive what you need.

Y

r



Depositions- When to do them
and how to set them up

Another great way for your attorney to
get discovery Is to take depositions.

If your attorney lets you know that a
case Is likely to go to trial, they will most
likely want to depose withesses in
regards to the case.

Ask your attorney if they would like to do
depositions, and if so, who they would
like to depose.



Steps to Setting Up Depositions

Step 1: Identify the withesses your attorney
would like to depose.

Arresting officer

Assisting officer(s)

If it is a blood test case depose:

o the criminalist (i.e. lab technician)

o Blood drawer (medical technician or nurse)

In a breath test case, possibly depose the Type
Il and/or Type Il

Rule of thumb: ASK YOUR ATTORNEY WHO
THEY WANT TO DEPOSE!



Step 2: Contacting the Prosecutor

After you determine who you want to
depose, you need to contact the
Prosecuting Attorney in the case. This
can be Identifled In your previous
Discovery that you should have already
received:

Brian Keedy,
Prosecuting Attorney for the
County of Camden, State of Missouri, by

S| nse to Defendant’'s Request for Disclo (=]
. defendant's attorney of record as disclosed by ple ing
o .

Y his Response to Defenda
ashington, MO 63090 on June 1 2




Step 2: Contacting the Prosecutor

Have your attorney’s available dates ready
when you call the Prosecutor on the case.

Let them know who you want to depose.

Make sure the dates of deposition are prior to
the trial date.

| have my office ask them whether they want
you to subpoena the witness or if they will take
care of it. This Is a courtesy to the Prosecutor.
Most Prosecutors appreciate having this
option. It also allows us to specifically identify
the items that we want the witness to bring In
the form of a subpoena attachment.



Step 3: Subpoena the Witnhess
Desired by Prosecutor

Request subpoenas from the Court. | always have my staff
ask for extras and we keep them on file so we don’t have to

request them the next time.

Subpoena example:

IN THE CIRCUI LOURT OF ST. LOUIS COLWTY, MISSOUR!
SUBPOENA

{Order to Appear and Produce Documenish

Cwalon

Time

Dhvistan
And theraafior frén lime to fime uniil th ispasad of ar you art final
O 7o tasuty on hensit

Tn praduca the fallgwing

gQueAling Attendance of wingss

v shall bre raquired cannal be statar with Gerlaifly.

nd 506 p m.on____
d CoNGAMing your #

‘neretoee, |



Step 3: Subpoena the Witness:
Attachments

Ask your attorney what he wants the witness to produce at the deposition. In

your electronic materials, you will find various different attachments we use
for depositions. Here are a few examples of attachments we use:

ATTACHMENT

You are further commanded to produce the following:

. All video and all audio recordings of defendant‘petitioner taken by you or any member of
the .

2 Any and all photographs taken of the petitioner/defendant in connection with his'her
arrest.

. If a blood sample was drawn, then please produce the following:

a transmittal sheet;

b. swab package;

€ consent fi

d. tube containing blood tested; and
e laboratory report.

4. If a portable breath test was administered, please produce the operator's manual, the

e e Standard Attachment
for Arresting Officer




Step 3: Subpoena the Witness:
Examples of Attachments

ATTACHMENT
Laboratory qu].\ty Policies and Manual (however named)sections dealing wit
sample processing, chain of custody, standards, calibration and testing method
use on defendant’s sample

Laboratory Protocols (e.g., prescribed minimum testing) for sample tested fror
defendant

Laboratory technical procedures (Standard Operating Manual)

Laboratory Quality Assurance/Quality Control Procedures (however named)
includmg:

a Procedures for the Quality Program

b. Intemal audit procedures

c. Training and qualification procedures

d. Contamination control procedures

e. Document control procedures

Copies of internal audit(s); last 3 years.

Copies of internal audit reports generated during the year, or external audit rep
received during 2006 through 2009.

Inventory of Laboratory Equipment used to process and test defendants blood.

Most recent ASCLD-LAB application for accreditation.

S of Qualifications for Lat Personnel inchuding the technician
involved in this matter, all supervisors and the lab director.

Most recent ASCLD-LAB accreditation review report.

ASCLD-LAB Grade computation shests.
Final ASCLD-LAB accreditation report.

Caplesufaﬂwnﬂmpmcedmesfmrachmthﬂdusedtﬂpﬂ'ﬁmumdmbs
in this matter, including used, samp.

ion, clean-up, ion, analysis, ion, mstrun
calibration records for 90 days before and 90 days after test was performed,
qualitative identification, quantization, and quality control.

Results of validation studies for each method or methods used to analyze (copr

the complete validation file, including assumptions, data, results, and

conclusions).

External proficiency testing results for each of the methods used to perform
evidence testing (including sponsoring agency, date(s) performed, responsible
parties, responsible analyst(s), rue values, reported results, raw data, scores,
related correspondence, and corrective action records, (as appropriate)).

Production data: for the period in which the casework was performed, the
numbers of relevant tests received / performed per month and per year.

Copies of bench notes, log books, commumication logs, all records pertaining to
case samp]esuu [ecm'dsaml describing the condition of
the evidence

Copies of records documenting observations, diagrams, notations, or
measurements regarding case testing.
Instrument or equi run logs for the i used on case samples on the

day(s) case sample were tested (including identification of all unknown samples
cahibrators and controls).

Instrument tuning and calibration records (e.g., as prepared, and as determined
values for initial and continuing calibrations applicable to case samples; as
prepared and as determined values for second source calibration check samples).

Instrument maintenance and repair records for the period 90 days before and after
the testing of evidence in this case.

Source, preparation and nsage records demonstrating trace ability and shelf life
for standard materials and solutions used for calibration and quality control
(including umique identification, origins, dates of preparation and use,
composition and concentration of prepared matenials, supplier certifications, shelf’
lives and storage conditions).

Source, preparation, and usage records for reagents and matenials used during
testing

Control Charts used to monitor instrament or method performance during the
period in which case samples were processed.

Raw and processed data for case and associated Quality Control samples,
including all data excluded by analyst. CBuI.h written and.

electromc data and necessary software same). (Defendant hereby
:gmmmprmecummdunnmesnﬂwmmmdudmeandusefmthiscue
only).

Standard Criminalist Attachment

As prepared and as determined values for all blanks, replicates and controls
relevant to case samples.

For quantitative analysis (as appropriate): Verification of calibration criteria for
volmmetric and gravimetric equipment (e.g. variable volume pipettes, balances).

Copies of nonconformance reports for issues with potential to impact case
samples or results.

Records of internal independent reviews (technical and administrative) of each
case results and reports.

Results of envi i for relevant to test methods.

Results of contamination control surveys for species relevant to test methods.
A copy of most recent Curriculum Vitae.

Capies of all certificates of completion and training materials related to
toxicology.

Copies of all umversity and post university transcripts and degrees.
Capies of all performance reviews.




Step 4: Serving the Subpoena

In many cases, my firm prefers to use
Special Process Servers as opposed to
a deputy sheriff in the county of service

By using a Special Process Server, you
can keep careful track of subpoena
service.

To find a Process Server on the Eastern
side of the State, you can contact my
office,


mailto:info@wardhollingshead.com
mailto:info@wardhollingshead.com
mailto:info@wardhollingshead.com

Step 4: Notify the Court of Depositions

You should always notify the Court of your intent to take
depositions. In your electronic materials, you will find a
Notice of Deposition. File one with the Court and make sure
you send a copy to the Prosecutor. Here is what it looks like:




Step 5: Hire a Court Reporter

For the Eastern side of the State, we
use Concannon & Jaeger Court
Reporting- (314) 421-1000,

For the Western side of the State, Jeff

Eastman’s office uses Midwest Trial
Services- (816) 221-1160.


mailto:mail@c-jreporters.com
mailto:mail@c-jreporters.com
mailto:mail@c-jreporters.com
mailto:mail@c-jreporters.com
mailto:mail@c-jreporters.com

Defendant’s Disclosure to the State

Whenever you get in a trial notice, you
need to docket about 14 days out from
trial to make sure your attorney has
answered disclosure requests from the
State, If applicable.

Disclosure to the State Is due seven
days prior to the trial.



Defendant’s Disclosure to the State: what
to Disclose

ALWAYS ASK YOUR ATTORNEY
WHAT TO DISCLOSE.

General items you would normally
disclose:

What experts you will be using.

Statements from the experts.

Transcripts from depositions.

Videos or reports.

Any exhibits your attorney wishes to
Introduce at trial



Defendant’s Disclosure to State-

What it Looks Like

IN THE CTRCUIT COURT OF THE COUNTY OF FRANKLIN

STATE OF MISSOURI
STATE OF MISSOURI, )
Plaintiff, ;
Vs, ; Case No.:
CLIENT NAME, ; Division:
Defendant. ;

DEFENDANT'S FIRST ANSWER TO DISCLOSURE REQUEST BY STATE

COMES NOW., the Defendant, by and through counsel, and submits the following
supplemental answers to the State’s Request for Disclosure, to-wit:

1. Any reports or statements of experts made in connection with the above cause which
the D intends to introduce into evid at hearing or trial, except any portions
- by fhe D

ANSWER: Defendant does not have any reports or statements.

2. The names and last known addresses of persons, other than defendant, who the
Defendant intends to call as witnesses at any hearing or at trial, together with their written or
recorded statements, and existing da reporting or i part or all of their
oral statements;

ANSWER: Any and all witnesses and individuals listed in discovery provided by
state and the following:
LIST ALL WITNESSES THAT YOUR ATTOENEY WISHES TO
TESTIFY.
WITNESS NAME, ADDRESS; WHAT THEY WILL BE
TESTIFYING REGARDING. EXAMPLE:

William Taylor, 1837 Nottingham Drive, Gainesville, GA 30301;
NHTSA DWI detection, investigation, and police training procedures

3. Those parts of any books, papers, d

. pb s, or objects, exchud:
1

of D ‘which the Defendant intends to infroduce at a

porti -

‘hearing or trial;

ANSWER: LIST AIL ITEMS THAT YOUR ATTORNEY WISHES TO
DISCLOSE. EXAMPLES:

The transcript of the administrative hearing in this matter taken on June
1,2011

Chapter VIII of the NHTSA Manual.

4_If the defendant intends to rely on the defense of mental disease or defect excluding
responsibility, disclosure of such intent in the form of a written statement by counsel for the
defendant;

ANSWER: Not Applicable.

5. Ifthe defendant intends to rely on the defense of alibi, a written statement by counsel
for defendant announcing such intent and stating the place at which the defendant claims to
have been at the time of the alleged offense, and, as particularly as is known, the names and

dd: of the wi by whom the defend: to establish such an alibi.

ANSWER: Not Applicable.

WARD | HOLLINGSHEAD

Carl M. Ward #34205
216 W. Main Street

P.O.Box 184

Washington, MO. 63090
636/390-0070 FAX 636/390-0072
EMATL: el

Attorney for Defendant

Certificate of Service

A copy of the foregoing was hand delivered this 24™ day of January, 2011, to: Stephan
M. Lawhom, Office of the Prosecuting Attorney, 15 South Church Street, Room 204, Union,
MO 63084, Attorney for the State of Missouri.




Things to Remember When
Answering Disclosure

Always file one wit
request a file-stampec

n the Court and
copy back.

Always include all of t

ne documents and

items you are disclosing with the copy

that you send to
Attorney.

the Prosecuting

When In doubt, disclose. Always make
sure that your attorney has checked

your disclosure and m

ade sure you have

disclosed all of the necessary items.



Things to Remember When
Tracking Discovery/Disclosure

Always calendar follow up!

Always calendar at least two weeks out
from the trial date to make sure that all

discovery Is received and disclosure is
answered.

WHEN ALL ELSE FAILS, BE APOLITE
PEST!

Y

r



