Sample Letter

- 6 spaces to account for letterhead – ignore if using conputerized letterhead

Date

- 4 spaces

Name, with title (“Honorable” for judges and politicians, even local ones, like the Mayor of Rolla)

Address

By FACSIMILE (555) 333-3333 and U.S. MAIL (if sent that way).

By CERTIFIED MAIL, ETC.

By HAND DELIVERY

Re:
case style

Case no.

or subject, etc.

Dear (Mayor, Judge, Mr., Ms., etc., but not Mrs.) Name:

Body of letter (pleadings and writing in general).

· Avoid right justification.

· Use active rather than passive verbs.  Active construction names the actor.

· The prosecutor filed charges vs. Charges were filed.

· Judge Smith denied our motion vs. our motion was denied.

· Unless the purpose is minimize culpability.  Then we intentionally write around the actor.  For example, if we represent John we write: “Clem received some minor injuries while fighting” vs. “John bludgeoned Clem.”

· Subject/verb agreement.

· Discovery rights begin = good construction.

· Discovery rights begins = bad construction.

· Same tense (past, present, future) throughout paragraph.

· Simple declarative sentences for emphasis, action and fast-paced rhythm.

· Power lies in the verb.

· Brevity is the soul of wit.

· You must appear.

· Vern bludgeoned Clem.

Honorable Judge …

Page Two

Date

· Longer, more sedate sentences to slow down the pace.

· Kathy vowed (active verb) to find an untraceable gun so she could shoot her husband next time he plays her for a fool and drains the checking account.

· Vary sentence length to keep the reader from going to sleep.

· Kathy vowed (active verb) to find an untraceable gun so she could shoot her husband next time he plays her for a fool.  He drains the bank account.

· Double and triple check spelling of names.  Maybe it really is Smythe.

· Similar tone throughout.  Colloquial vs. formal.

· Avoid beginning sentences with and, or or but.  This is a general rule and subject to exceptions.  But this type of punctuation is strong.  And it stands out.

· Compound modifiers.  A group of words that form one adjective in run-of-the-mill sentences are connected with hyphens unless set off in quotes – “run of the mill” sentences - or the preceding word ends in ly.  Not necessary if it causes no confusion without them.

· A sentence consists of a subject and a verb.

· Run-on sentences connected with “and” are separated by a comma.  I wrote this sample letter, and I circulated it for review.  Or – I wrote this sample letter and circulated it for review.  The latter version needs no comma.

· Use postal codes when postal.  Spell out Missouri when used to specify a place rather than a postal address.

· “P.O. Box” is an abbreviation.  It has a period after the P and another one after the O.  “PO Box” is wrong.

Cc:
name


Address or fax no, if sent that way.

Enclosures

· probation violation report

· invoice

· letter to prosecutor

CRIMINAL/TRAFFIC CASE LOG
Client:  __________________________________________

County: ___________________________________________________

Charges: ________________________________________

Prosecuting Attorney: _________________________________

Case Header: ___________________________________
v. __________________________________________________________

Case No.: ________________________________________

Disposition & Date: ____________________________________

	      Date
	     Staff
	                                                Event/Action

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	


ENTRY OF APPEARANCE, WAIVER OF ARRAIGNMENT, PLEA OF NOT GUILTY

Undersigned counsel hereby requests the Clerk to enter counsel’s appearance of record in the above-captioned cause, and on behalf of Defendant counsel waives arraignment and enters a plea of not guilty.

IN THE CIRCUIT COURT OF PHELPS COUNTY, MISSOURI

Division I, Associate Division, etc.

STATE OF MISSOURI,


)







)

Plaintiff, petitioner
)

)

v.




)
Cause No.
########

)

DEFENDANT’S NAME,


)







)

Defendant.

)




- respondent, ,etc.

DEFENDANT MOTION TO USE TEMPLATE VERSION


COMES NOW Defendant, by and through counsel, and…..

Pleading Signature block- 1 Name

Respectfully submitted,
GUETERSLOH LAW FIRM, LLC






   BY: 










Herman Guetersloh,
  Mo. Bar No. 53345





103 W. 10th Street







Rolla, MO 65401







Phone:  (573) 364-1600







Fax:
  (636) 898-4754



ATTORNEYS FOR PLAINTIFF

Certificate of Service


I hereby certify that a true copy of the above and foregoing was served upon John Beger, Phelps County prosecuting attorney, 200 N. Main Street Rolla, MO 65401 by [facsimile 573-458-6179/Regular U.S. Mail, postage prepaid], all on this   
   day of December, 2010.





Herman Guetersloh

Pleading Signature block- Multiple Names
Respectfully submitted,

GUETERSLOH LAW FIRM, LLC






    BY: 










Herman Guetersloh,
  Mo. Bar No. 53345





103 W. 10th Street







Rolla, MO 65401







Phone:  (573) 364-1600







Fax:
  (636) 898-4754



ATTORNEYS FOR PLAINTIFF

Certificate of Service


I hereby certify that a true copy of the above and foregoing was served upon the following on this 
    day of October, 2010:
1. John Beger, Phelps County prosecuting attorney, 200 N. Main Street Rolla, MO 65401 by [facsimile 573-458-6179/Regular U.S. Mail], postage prepaid; and 

2. Other lawyer who is being kicked off the case due to a felony conviction; and

3. Client, if a motion to withdraw;

4. Any other attorney of record still active in the case.






Herman Guetersloh

MOTION FOR BOND REDUCTION or MODIFICATION


COMES NOW the defendant, by and through counsel, and hereby moves this Honorable Court for a reduction and/or modification of the existing bond on the grounds that bond set in the present amount of $15,000 cash only is excessive and violates the defendant’s right to reasonable bail pursuant to the Eighth Amendment to the United States Constitution and Stack v. Boyle, 342 U.S. 1 (1951).  In support of this motion, Defendant states:

1. Defendant is charged with possession of a controlled substance with intent to distribute, a class B felony, and possession of a controlled substance, a class C felony.

2. Defendant is 412 years old and has felony convictions/criminal history/etc.

3. This cause had been previously filed and dismissed by the prosecutor in July of 2005.

4. Defendant is not a flight risk in that:

a. He has no felony convictions/criminal history

b. He does not have a history of failing to appear in court.

5. Defendant has strong ties to the community in that:

a. He lives in Sullivan, Missouri.

b. He graduated from high school at … High

6. If allowed to post bond in a lesser amount, Defendant will appear at all court appearance when required.

7. Holding Defendant on a bond of …. Is excessive and is excessive and violates the defendant’s right to reasonable bail pursuant to the Eighth Amendment to the United States Constitution and Stack v. Boyle, 342 U.S. 1 (1951).

8. Cash-only bond violates Article I, sec. 20 of the Missouri Constitution, which reads in part; “that all persons shall be bailable by sufficient sureties, except for capital offenses, when the proof is evident or the presumption great.” (emphasis mine.)
WHEREFORE, premises considered, this Honorable Court is requested to hold an evidentiary hearing for the purpose of hearing evidence to determine a reasonable amount of bail; enter an order reducing and modifying the existing bail; and grant such other relief as the Court may deem just and proper under the circumstances.

DWI

REQUEST FOR DISCOVERY

COMES NOW Defendant, by and through counsel, and pursuant to Missouri Supreme Court Rules 25.01, 25.02, 25.03, 25.03, 23.04, 25.07, 25.08, and 25.16, hereby requests the following discovery and disclosure in this case.
1. The names and last known addresses of persons whom the State/County/City intends to call as Witnesses at any hearing or at the trial, together with their written or recorded statements, and existing memoranda, reporting or summarizing part or all of their oral statements;

2. Any written or recorded statements and the substance of any oral statements made by the defendant or by a co-defendant, a list of all witnesses to the making, and a list of all witnesses to the acknowledgment, of such statements, and the last know addresses of such witnesses;

3. Those portions of any existing transcript or grand jury proceedings that relate to the offense with which defendant is charged, containing testimony of the defendant and testimony of persons whom the State/County/City intends to call as witnesses at hearing or trial;

4. Any existing transcripts of the preliminary hearing and of any prior trial held in the defendant’s case if the State/County/City has such in its possession or if such is available to the State/County/City;

5. Any reports or statements of experts, made in connection with the particular case, including results of physical or mental examination and of scientific tests, experiments, or comparisons;

6. Any books, papers, documents, photographs or objects which the State/County/City intends to introduce into evidence at the hearing or trial or which were obtained from or belong to the defendant;

7. Any record of prior criminal convictions of persons the State/County/City intends to call as witnesses at a hearing or the trial;

8. If there has been any photographic or electronic surveillance (including wiretapping) relating to the offense with which the defendant is charged, of the defendant or of conversations to which the defendant was a party or of his premises; this disclosure shall be in the form of a written statement by counsel for the State/County/City briefly setting forth the facts pertaining to the time, place and persons making the same;

9. Any material or information, within the possession or control or known or easily obtainable by the State/County/City, which tends to negate the guilt of the defendant as to the offense charged, mitigate the degree of the offense charged, or reduce the punishment.

10. A copy of any tape recording of all radio broadcasts and transmissions occurring between the trooper and/or officer who detained, arrested and/or transported defendant on the date of the alleged incident herein, and any other agency, officer, dispatcher or station during the course of the detention, arrest, transportation, testing and booking or charging of defendant.

11. A copy of any tape recording of radio or telephone communications made over or through the “911” system and relating to the identify, detention, arrest and booking or charging of defendant;

12. All logs, memos, or written, tape or digital records of the law enforcement agency’s radio communication center of radio communication or conversation between the center and the arresting officer in this case from 15 minutes before to 5 minutes after defendant’s release by the department from custody.

13. Copies of all video surveillance of the police station’s interior and exterior for the period five minutes before the arrest of defendant until 5 minutes after his/her release, and such video surveillance tapes or digital recordings that include but not limited to: parking lot, sally port, entrance, questioning, holding, booking, testing, and confinement.

14. Copies of all documents relating to any and all grant applications made, received or funded with in the last five years to and local, state or federal agency including but not limited to the National Highway Traffic Safety Administration, of the Missouri State Patrol and or police agency responsible for the arrest of the defendant, response to grant applications and report of all funds received and copies of any and all documentation on how the grant monies were spent.

15. This request is necessary to ensure Defendant’s rights to a fair trial, due process, equal protection, reliable sentencing, effective assistance of counsel, confrontation of witnesses, impartial jury from a fair cross section of the population, against self incrimination, against unreasonable search and seizures, and against cruel and unusual punishment guaranteed under the fourth, fifth, sixth, eight, and Fourteenth Amendments to the United States Constitution and Article I, Sections 2, 10, 15, 18(a), 21 and 22(a) of the Missouri Constitution.
16. The prosecutor has constructive possession of discoverable items, and is required to produce all discoverable items regardless of whether those items are contained within his file or in the custody of the arresting officer or other state agency, and he must make diligent effort to obtain and produce all discoverable items.  State v. Davis, 556 S.W.2d 45 (Mo. banc 1977).
Muni

MOTION FOR DISCOVERY

COMES NOW Defendant, by and through counsel, and pursuant to Missouri Supreme Court Rules 25.03 and 37.54 moves this Honorable Court for an order compelling discovery of the following documents and things to be produced within 10 days of service to the office of undersigned counsel:

1. The names and last-known addresses of persons whom the state intends to call as witnesses at any hearing or trial, together with their written or recorded statements and existing memoranda reporting or summarizing part or all of their oral statements; 

2. Any written or recorded statements and the substance of any oral statements made by the defendant or by a codefendant, a list of witnesses to the making, and a list of witnesses to the acknowledgment of such statements, and the last-known addresses of such witnesses;

3. Those portions of any existing transcript of grand jury proceedings that relate to the offense with which the defendant is charged, containing testimony of defendant, codefendants or persons whom the state intends to call as witnesses at any hearing or trial;

4. Any existing transcript of the preliminary hearing or any prior trial in defendant’s case if such is in the possession of the state or available to the state;

5. Any reports or statements of experts made in connection with this case, including results of any type of physical, mental examinations or scientific tests, experiments, or comparisons conducted regarding this case or the defendant, and all underlying notes of such experts;

6. Any books, papers, documents photographs or objects that the state intends to introduce into evidence at any time or that were obtained from or belong to the defendant;

7. Any record of any prior criminal arrest or conviction of defendant or persons the state intends to rely on or call as witnesses at any hearing or at the trial in this cause;

8. Any written statement by counsel for the state setting forth all facts relating to the time, place and persons conducting any type of photographic or electronic surveillance relating to this charged offense;
9. Any material or information within the possession or control of the state or its agents, which tends to negate the guilt of the defendant as charged, mitigate the degree of the offense charged, or reduce punishment.

WHEREFORE, Defendant prays this Honorable Court will sustain this request and issue an order compelling the prosecutor to produce the above-listed information and for such other relief as the Court deems just and appropriate under all the circumstances.

APPLICATION FOR CHANGE OF JUDGE


COMES NOW Defendant, by and through counsel, and pursuant to Missouri Supreme Court Rule 32.07 hereby request a change of judge from the Honorable …..  In support hereof, Defendant states that this application was filed within 10 days of assignment, arraignment, or waiver of arraignment <<<< pick one.

WHEREFORE, Defendant prays this Court will sustain this application for a change of judge and for such other relief as this Court deems just and proper under the circumstances.

APPLICATION FOR CHANGE OF JUDGE FOR THE

PRELIMINARY HEARING


COMES NOW Defendant, by and through counsel, and pursuant to Missouri Supreme Court Rule 32.06 hereby request a change of judge from the Honorable … at the preliminary hearing.  In support thereof, Defendant states:

1. Defendant stands accused of three counts of … , a class ?? felony.

2. The initial preliminary hearing in this cause is set for August 24, 2007, at 2:30 p.m.

3. This application was filed within 10 days of that date and noticed for a date prior to the first preliminary hearing date.

OR

4. This application was filed within 10 days of the assignment of this judge.

WHEREFORE, Defendant prays this Court will sustain this application for a change of judge and for such other relief as this Court deems just and proper under all the circumstances.

APPLICATION FOR CHANGE OF VENUE

COMES NOW Defendant, by and through counsel, and pursuant to Missouri Supreme Court Rule 32.03 hereby requests a change of venue from Phelps County.  In support thereof, Defendant states at follows:

1. County has fewer than 75,000 inhabitants.
2. Defendant was arraigned on …

3. This application was filed within 10 days of arraignment … or of waiving arragnment.

WHEREFORE Defendant prays this Court will sustain Defendant’s application for a change of venue and for such other relief as the Court deems just and proper under all the circumstances.

JOINT APPLICATION FOR CHANGE OF JUDGE AND

CHANGE OF VENUE


COMES NOW Defendant, by and through counsel, and pursuant to Missouri Supreme Court Rules 32.07 and 32.03 hereby request a change of judge from The Honorable …  and a change of venue from ..... County.  In support hereof, Defendant states that this application was filed within 10 days of arraignment or waiver of arraignment.


WHEREFORE, Defendant prays this Court will sustain this application for a change of judge and for such other relief as this Court deems just and proper under the circumstances.
Clerk cover- entry

January 14, 2008

Ms. Sue Brown
Phelps County Circuit Court Clerk



200 North Main Street

Suite 201

Rolla, MO 65401
RE:
State of Missouri v. …..


Cause No.:  07PH-CR01982

Dear Ms. Brown:

Please find enclosed the following document we wish to have filed in the above-referenced cause:


1.
Entry of Appearance, Waiver of Arraignment, and Plea of Not Guilty,
2.
Request for Discovery, and 

3.
Application for Change of Venue.

Please return a file-stamped copy to my office in the enclosed self-addressed, stamped envelope.  Thank you for your assistance in this matter.

Sincerely,

Name

Legal Assistant for Herman Guetersloh 

HG/kaw

Enclosures

Cc:  
Courtney George


Phelps County Prosecuting Attorney


200 North Main Street


Rolla, MO  65401

Clerk filing letter refusal

Ms. Sue Brown

Phelps County Circuit Court Clerk

Phelps County Courthouse

200 N. Main

Suite 201

Rolla, MO  65401

Re:
xxxxxv. Department of Revenue
Dear Ms. Brown:

Enclosed please find a petition for review and proposed stay order, along with a service copy, a copy to be file-stamped and returned to me, and extra copies of a proposed stay order.  I have also enclosed a check for $xxxx to cover the filing fee and service upon Department of Revenue by certified mail, return receipt requested, as permitted by RSMo. 32.042.
If you need anything else, please to not hesitate to contact me.  Thank you for your assistance.
Sincerely,

Herman Guetersloh

· itemize enclosures

PA cover entry Plea request

September 18, 2009

Courtney George

Phelps County Prosecuting Attorney

200 N. Main St.

Rolla, MO 65401


RE:
State of Missouri v. 


Cause No.:

Dear Ms. George:

I have entered my appearance in the above-styled cause.  Please review the file and forward a plea recommendation and a copy of basic discovery so that I can evaluate your offer.   I appreciate your time and attention.

Sincerely,

Herman Guetersloh

HG/kaw

Enclosures

· Entry of appearance, waiver of arraignment and plea of not guilty.
· Cover letter to court clerk.
· Motion for whatever
Engagement Felony

RE:  
State of Missouri v.




Cause No.: 
This letter confirms our agreement where I will represent you in your felony driving while intoxicated charge pending in Phelps County.  It also provides you with some general information about how cases work their way through the courts.  Please read it carefully.

I quoted you … to handle the case through preliminary hearing, arraignment in circuit court and a negotiated plea.  [Payment history and due date].

That stage ends at the first disposition or setting date following arraignment in circuit court.  After that, we prepare for trial.  The quoted fee does not include trial, appeal or probation violation hearings, if any of those become necessary.  Nor does it include expenses.

Trial fee on a case like this usually runs … plus expenses.  Of that, part is refundable if we resolve the case after motions but before trial.  I will be able to give you a better quote after the preliminary hearing.

The quoted fee takes into account the time and labor involved, case difficulty, skills necessary, likelihood of a conflict precluding representation of other parties, time limitations we face, legal experience and reputation, results obtained in the past, services rendered, results obtained, legal skills acquired to date, all of which are balanced against the customary fee in the same jurisdiction for a similar case.

Your next court date is September 2, 2003, at 9 a.m.  That is for counsel status, and I will appear for you.  So you do NOT need to appear.
In the meantime, YOU HAVE THE RIGHT TO REMAIN SILENT.  Exercise that right.  Talk to no one about your case, especially to police officers.  Tell them nothing.  Regardless of what they say, they are not trying to help you.  They are trying to gather evidence to build a case against you.  Also, anything you say to anyone – cellmates, family, and friends – can be used against you if the prosecutor finds out about it.  So if anybody attempts to question you, just tell them that your lawyer said not to discuss your case with anyone.  Then contact my office.

You should also avoid contacting witnesses for the state.  If you contact them, depending upon how the conversation goes, you could be charged with tampering with a witness, a felony.  Instead, give me a list of names, addresses and phone numbers of those with whom you think I might wish to speak.  This should be done sooner rather than later, because we must disclose witnesses we intend to call prior to trial.

Key court dates to keep in mind include a preliminary hearing, arraignment, a plea or motions date, and a trial by judge or jury.  At a preliminary hearing, the prosecutor must present enough evidence to convince the judge that your case can proceed to circuit court for trial or guilty plea.  The prosecutor’s burden of proof at this level is extremely low.  The judge almost always “binds over” the case to circuit court.

Discovery does not begin formally until your case moves to circuit court.  In other words, we do not have a legal right to discovery (to see the prosecutor’s evidence) until after the preliminary hearing.  I can usually get a copy of the police report and access the prosecutor’s file sometime before then, however.  When that happens, I will send you a copy of whatever I get.  Sometimes I can “discover” the entire case before the preliminary hearing.  Sometime I have to file motions in circuit court.
After the preliminary hearing, you must appear in circuit court for arraignment.  Arraignment is nothing more than the prosecutor reading the charge, or “Information,” aloud in open court and the judge making sure you understand the charge and sentencing range.  You can waive formal arraignment, or you can demand that the prosecutor read the charge publicly.  Either way, you must show up (note: 42nd circuit). Vs. In this circuit (note:25th), you do not need to show up if we waive arraignment in writing.  (every other circuit).  Be sure to check with this office to determine if you need to personally appear.
At arraignment, the judge usually sets another court date in order to accept a plea bargain, schedule motions or set a trial date.  Often felony cases are resolved by this point, but a good deal continue on for motions or trial.  Sometimes the judge will schedule a trial date at arraignment.
You have the final say in whether to try your case by judge or jury, whether to testify in your own behalf, and whether to appeal.  I will advise and recommend, but the final decision is yours.  The decision to accept or reject a plea bargain also belongs to you (the prosecutor does not have to make a plea offer and does not always do so).  Again, I will advise.  Again, the decision will be yours.

I will keep you informed as your case progresses.  So be sure to stay in touch with this office and keep your contact information current.  I cannot update you or let you know when your court date changes if I do not know how to reach you.

If you have any questions in the meantime, call.  I check messages frequently, but I cannot always return calls as fast as I get them.  So please wait a day or two on non-emergency matters before growing impatient.  If you have an emergency, then by all means keep calling.

Once again, stay in touch.  If I can be of service on any other matter, let me know.

Sincerely,

Herman Guetersloh
· specify enclosures

· enclosure no. 2

Engagement DWI- insert
DWI OVERVIEW

A DWI involves two cases stemming from the same stop.  One is a criminal case.  The other is civil/licensing case.  The criminal case involves the prosecutor pushing for a conviction and some sort of punishment for driving while intoxicated or with a blood-alcohol content of .080 or higher.  The state must prove 1) you were operating a vehicle, 2) you were intoxicated, and 3) that both of those occurred at the same time.

The other case involves Department of Revenue, which regulates your driving privileges.  The  DOR can suspend or revoke your license in two ways for DWI or BAC.  First, is the failed breath test or refusal to submit to a breath test.  The DOR need only show that 1) the officer had probably cause to believe you were driving while intoxicated, 2) that you were arrested, 3) that you were read the implied consent law, and 2) that you failed or refused a properly administered breath or blood test.  This is civil case, so reasonable doubt does apply.  Nor are you entitled to a jury.  Nor do they need witnesses.  Believe it or not, they can rely upon the police reports and failed breath results.  Nor does it matter what happens in the criminal case.  A jury could acquit you of DWI and you could still lose your license.

When a breathalyzer shows .08 or greater, the officer issues you a 15-day driving permit.  After that, your license goes into suspension or revocation, depending upon your record.  We can delay that by requesting an administrative hearing before the 15-day window expires.  This is a hard deadline.  Fail to request a hearing within 15 days and you go into suspension on the 16th day.  We cannot appeal.  We cannot file late.

If timely filed, however, DOR will contact us with a hearing date in a few weeks.  Your temporary driving permit extends throughout this process.  If we lose the hearing, DOR will send us a letter stating when your 15-day window expires and when your 30-day suspension begins.  In other words, your 15-day period does not begin until after the hearing and after DOR rules.

We can then appeal DOR administrative hearing by filing a petition in the regular court.  We have 15 days from the ruling to file the appeal in circuit court.  This entails a trial to the judge.  Sometimes we prevail at this level, even if we lose at the administrative level.  Remember, this is a civil not a criminal trial.  So no one can sentence you to jail if we lose.  The worst that could happen is the status quo.  That is, your license will be suspended or revoked.  Even if we lose, it provides an excellent opportunity to observe how the officers will testify, to pin down statements and lay a record we might want to use on the criminal case.  If we win, we can use that victory to leverage a better plea bargain or a dismissal in the criminal case.

If you refuse to submit to a chemical test (blood, breath or urine), as oppose to failing the test, your driving privileged will be revoked for one year 15 days after your arrest.  The DOR does not offer an administrative hearing for refusals.  To challenge a refusal, we must file a petition in court within 30 days of your arrest.  Fail to meet that 30-day deadline and we can do nothing about it.

The second method DOR can use to take your license hinges upon the results of your criminal case.  If you the judge convicts of DWI or BAC, eight points will accumulate on your license, which will cause DOR to suspend your license for one year.  A second DWI within five years will earn 12 points.  That amounts to a one-year revocation.  This suspension can overlap with the breath test/refusal suspension.  But DOR does not credit the time you were suspended or revoked from one proceeding to the other one.  You could get suspended for failing a breath test, reinstated and then suspended all over again if convicted in the criminal case.

Depending on how both cases turn out, you might want to restore your driving privileges in Missouri one day.  To do that, you will have to complete SATOP (an alcohol and driving course) or equivalent and pay a small fee.  If you want your Missouri privileges back anytime soon (within two years) you also need to file an SR-22 (proof of insurance) from your insurance company.  Insurance companies charge various rates for this.

Longer suspensions might apply if this is not your first DWI conviction.  If this is your second alcohol-related driving conviction within five years, you will receive a five-year-denial letter stating you cannot reapply for five years.  Your third DWI in your entire lifetime will draw a 10-year-denial letter.  That means you cannot apply for a license for 10 years.  A BAC conviction functions exactly the same for licensing, suspension and revocation purposes.

Whether or not you can qualify for a hardship during any of the above-mentioned periods of suspension will depend up on your record.  Two refusals or any felony driving conviction, for example, will block a hardship.

Be advised that the licensing rules change all the time and the odds of prevailing against DOR are low.  This pamphlet is not an exhaustive list of the requirements or consequences you face for a DWI.  Some of variables include the number failed breath tests or refusals on your driving records, in-state or out-of-state license, commercial or private vehicle, age of the driver, etc.  You might be required to install an ignition interlock device on your vehicle.  You might not. 

Hopefully, this insert gives you some idea of the complications we face and the cost-benefit analysis of challenging DOR’s actions.  The costs of fighting DOR are financial.  It is a trial.  The potential benefits are huge.  The worst thing that can happen is the same as doing nothing – you lose your license.  Determining the best course has to be made on a case-by-case basis. 

Records Request Medical

< Name and Address of Institution>

ATTN: Medical Records







RE:
Patient:








D/B:








SSN:








Date of Injury:

Dear Sir or Madam:

I am enclosing a Business Records Affidavit, together with an Authorization for Release of Information signed by <Client’s Name>.

Please send certified copies of <Client’s Name>’s medical records relating to treatment received by …… on or about …. to present [or cut-off date].  Please include doctors’ notes and reports, x-ray reports, therapy notes and reports, and any other records pertaining to <his/her> treatment, diagnosis, prognosis and any follow-up treatment or aftercare.

In addition, please complete the enclosed Business Records Affidavit and return it to our office with the records.  The business records affidavit can prevent the records custodian from being subpoenaed to testify that that enclosed records were kept in the usual course of business.

Please advise as to any charges incurred because of this request and whether or not you require prepayment.

Sincerely, 

Staff name

title

Enclosures
HIPPA

AUTHORIZATION TO USE OR DISCLOSE HEALTH INFORMATION

Patient Name: 

Social Security Number:

Date of Birth:


1.
I authorize the use or disclosure of the above named individual’s health information as described below.

2.
The following individual(s) or organization(s) are authorized to make the disclosure: 

3.
The type of information to be used or disclosed is as follows (check the appropriate boxes and include other information where indicated)

· Problem list

· Medication list

· List of allergies

· Immunization records

· Most recent history

· Most recent discharge summary

· Lab results (please describe the dates or types of lab tests you would like disclosed):_____________________________________________________________________________________________________________________

· X-ray and imaging records (please describe the dates or types of x-rays or images you would like disclosed): __________________________________

_______________________________________________________________

· Consultation reports from (please supply doctor’s names):  ______________________________________________________________________________________________________________________________

· Entire record

· Other (please describe): __________________________________________

_______________________________________________________________

4.
I understand that the information in my health record may include information relating to sexually transmitted disease, acquired immunodeficiency syndrome (AIDS), or human immunodeficiency virus (HIV).  It may also include information about behavioral or mental health services, and treatment for alcohol and drug abuse.

5.
The information identified above may be used by or disclosed to the following individuals or organization(s):


Name:
Guetersloh Law Firm, LLC

103 W. 10th Street

Rolla, MO  65401

6.
This information for which I’m authorizing disclosure will be used for the following purpose:

· My personal records

· Sharing with other health care providers as needed

· Other (please describe): 

7.
I understand that I have a right to revoke this authorization at any time.  I understand that if I revoke this authorization, I must do so in writing and present my written revocation to the health information management department.  I understand that the revocation will not apply to information that has already been released in response to this authorization.  I understand that the revocation will not apply to my insurance company when the law provides my insurer with the right to contest a claim under my policy.

8.
This authorization will expire (insert date or event):  ____________________

If I fail to specify an expiration date or event, this authorization will expire one year from the date on which it was signed.

9.
I understand that once the above information is disclosed, it may be redisclosed by the recipient and the information may not be protected by federal privacy laws or regulations.

10.
I understand authorizing the use or disclosure of the information identified above is voluntary, I need not sign this form to ensure healthcare treatment.

11.
This Authorization is limited to the release/disclosure of medical records ONLY and does NOT permit the above-named healthcare provider to have substantive ex parte communications of any kind regarding patient’s medical diagnosis, treatment, or prognosis with anyone except employees of Guetersloh Law Firm, LLC, attorneys for the patient.

____________________________________
______________________________

Signature of patient or legal guardian

Date

If signed by legal representative, relationship to patient:  _______________________

____________________________________
_____________________________

Signature of witness




Date
STATE OF MISSOURI

  )







  )  ss:
COUNTY OF _________________   )
BUSINESS RECORDS AFFIDAVIT

Before me, the undersigned authority, personally appeared __________________,

Who being by my duly sworn, deposes as follows:


My name is _______________________, I am of sound mind, capable of making this affidavit, and personally acquainted with the facts herein stated:


I am the custodian of the records of ____________________________________.


Attached hereto are ____ pages of records from ___________________________ pertaining to _________________________.  These ____ pages of records are kept by ________________________________ in the regular course of business of ________________________________ for an employee or representative of ________________________________ with knowledge of the act, event, condition, opinion, or diagnosis recorded to make the record or to transmit information thereof to be included in such record; and the record was made at or near the time of the act, event, condition, opinion, or diagnosis.  The records attached hereto are the original or exact duplicates of the original.







____________________________________







Affiant

Subscribed and sworn to before me this ______ day of _____________________, 20​___.













____________________________________







Notary Public

My commission expires:  ______________________

County: ______________________
Record Request- MSHP Accident Report

Missouri State Highway Patrol

Traffic Records Division

Attn: Cheryl

P.O. Box 568

Jefferson City, MO  65402


Re:
State of Missouri v. 



Accident Report No.: 

Dear:

Enclosed please find check number ….  in the amount of $5.75 for payment of fees relating to the accident report listed above.  Please forward a certified copy of the accident report to me in the enclosed self-addressed stamped envelope.

Please do not hesitate to call with any questions you might have.

Sincerely,

Name

Legal Assistant to Mr. Guetersloh

Enclosures
DOR Driver Record Request

Missouri Department of Revenue

General Counsel's Office

P.O. Box 475

Jefferson City, MO 65105-0475.

By FACSIMILE 573-526-3452 and U.S. MAIL


Re:


Dear Sir or Madam:

On April 8, 2010, this office faxed and mailed a request for an in-person administrative hearing regarding …’s breathalyzer results.

I am also writing to request a copy of your Administrative Alcohol Reports and Records on file concerning ….. tickett for DWI on January 31, 2010, by the Steelville Police Department in /Crawford County, Missouri, including the Alcohol Influence Report, Police Reports, Statements, Machine Maintenance and Calibration Reports, Type 2 Permit Information for the Calibrating Officer, Type 3 Permit Information for the Testing Officer, Certificate of Analysis for the Simulator Solution, as well as any other information that you have on file.  

My account is ….
Credit Card Information:


VISA





Expiration Date:  

I do appreciate your time and assistance with this matter.

Sincerely,

Herman Guetersloh

HG/kdr
DOR Hearing Request

Eva Holtz Haviv

Missouri Department of Revenue

General Counsel’s Office

301 West High Street

Room 670

Jefferson City, MO  65105

BY FASCIMILE:   (573) 751-8115


RE:  
State of Missouri v.


Cause No: 

Dear Ms. Haviv:

This letter is to request an in-person hearing for the above-mentioned driver.  

On or about April 18, 2010, the driver was arrested on charges of driving while intoxicated.  Her license was not seized and she was not notified that her driving privileges would be suspended in 15 days if she failed to request a hearing.

Additional case information follows:

Driver:



DOB:


Address:

DL No.:


Arrest:



County:



Officer:


If you need any other information, please do not hesitate to contact me.

Sincerely,

Herman Guetersloh
HG/kdr

SETTING MEMO

COME NOW the parties, by and through their respective counsel, and hereby stipulate and agree to set this cause for 




  on the 
 day of 

 
 , 2011 at 
 a.m./p.m.

Respectfully submitted,

Herman Guetersloh,
  Mo. Bar No. 53345

(Assistant) Prosecuting Attorney

103 W. 10th Street




State of Missouri

Rolla, MO  65401
Phone:  (573) 364-1600

Fax:
  (573) 898-4754

ATTORNEY FOR DEFENDANT



SO ORDERED on this 
  day of                        , 2011



The Honorable Mary W. Sheffield



Circuit Court Judge for the 25th Judicial Circuit
TRIAL SETTING MEMO

COME NOW the parties, by and through their respective counsel, and hereby stipulate and agree to set this cause for trial to a jury on this 

 day of 

 

 , 20
 at 
      a.m./p.m. and a pretrial conference on the 
       day of 


, 20
 at 
     a.m./p.m.

Respectfully submitted,

Herman Guetersloh,
  Mo. Bar No. 53345

(Assistant) Prosecuting Attorney

103 W. 10th Street




State of Missouri

Rolla, MO  65401
Phone:  (573) 364-1600

Fax:
  (573) 898-4754

ATTORNEY FOR DEFENDANT



SO ORDERED on this 
  day of                        , 2011



The Honorable Mary W. Sheffield



Circuit Court Judge for the 25th Judicial Circuit
IN THE CIRCUIT COURT OF PHELPS COUNTY, MISSOURI

Associate Division
Driver,



)
Street



)

Rolla, Missouri 56401


)

DOB:



)

DL:




)







)

Petitioner,

)






)
 


v.




)
Cause No.




 
)

Director of Revenue,


)

Department of Revenue,


)

State of Missouri,



)






)

Service Upon:



)

ALANA M. BARRAGÁN-SCOTT
)






)



Respondent.

)

PETITION FOR REVIEW and STAY

COMES NOW Petitioner, by and through undersigned counsel, and for his cause of action pursuant to §§ 577.041 and 302.311, RSMo. states and alleges as follows:

1. Petitioner is a resident of Phelps County, Missouri.

2. Petitioner received notification from respondent that his driver’s license will be revoked for one (1) year, effective on or about April 29, 2010, for allegedly refusing to submit to a chemical test in violation of § 577.041, RSMo.

3. The action of the Director of Revenue is allegedly based upon circumstances that occurred in Phelps County, Missouri, involving Petitioner and one or more police officers on or about April 13, 2010.

4. The officer conducting the breath test did not inform Petitioner of his rights according to the implied consent law prior to administering the breathalyzer.

5. Petitioner further states that Petitioner was not the person arrested; that Petitioner was not the driver of the vehicle, nor was there probable cause to believe that Petitioner was the driver of the vehicle; that Petitioner was not lawfully or properly under arrest; that the said officer or officers did not have reasonable grounds to believe that Petitioner committed any offense while Petitioner was driving a motor vehicle upon the public highways of this state while intoxicated; that there was no probable cause to stop the Petitioner’s vehicle; that the Petitioner did not refuse to submit to any chemical test at the request of the said officer or officers; that the said officer did not properly request Petitioner to submit to a chemical test; that any request made of Petitioner by the said officer or officers did not include the reasons of the officer for requesting Petitioner to submit to a test; that Petitioner was not informed that his license would be immediately revoked upon refusal to submit to a test; that Petitioner was not allowed to obtain the advise of an attorney regarding the test; and that the said officer did not have reasonable grounds to believe Petitioner was driving a motor vehicle while in an intoxicated condition. 
6. Statutory grounds for said revocation otherwise do not exist.

7. Petitioner requests a stay of the denial and revocation his driver’s license during the pendency of this case.

8. That irreparable injury will be done to Petitioner if the said action of the Director is not stayed pending appeal.
WHEREFORE, Petitioner prays that this Court stay the purported revocation until such time as this Court conducts a hearing to review the proposed action of the Director of Revenue as provided by law and, thereafter, order the Director of Revenue to set aside the revocation of Petitioner’s operator’s license and hold the same for naught and for such other relief as may be just and proper under all the circumstances. 
PETITION FOR TRIAL DE NOVO FROM 

ADMINISTRATIVE DECISION


COMES NOW Petitioner, < CLIENT NAME>, and states the following in support of his/her Petition for Trial De Novo of an Order from Respondent suspending his/her driver’s license for failing a chemical test.

1. Petitioner is a resident of the state of Missouri.

2. This suit is filed under the authority of Section 302.535.1 RSMo.

3. Petitioner is aggrieved by a decision of the Respondent, Director of Revenue, by respondent’s agent.

4. Petitioner received notice on or about < DATE >, said decision ordering that Petitioner’s license to drive in Missouri be suspended or revoked as a result of an arrest in Phelps County, Missouri.

5. Petitioner requests a Trial De Novo because the decision and order of the Administrative Hearing Officer and Respondent was arbitrary, capricious and not authorized by either the law or the Constitutions of Missouri and the United States for the following reasons:

A. Petitioner was not lawfully arrested upon probable cause.

B. The arresting officer did not have reasonable grounds to believe Petitioner was driving or in control of a motor vehicle.

C. Petitioner was not driving a motor vehicle while the alcohol concentration in his/her blood or breath was .08 percent or more by weight.

D. The Datamaster machine was not operated correctly, thereby invalidating the results.

E. The procedure at the administrative hearing was not conducted in accord with the evidentiary and other requirements of Section 302.530.5 RSMo and Chapter 536 RSMo.

F. The decision was not based on competent and substantial evidence and therefore, violated Article V, Section 18 of the Missouri Constitution and Chapter 536 RSMo.

G. The decision was the result of an administrative hearing that was conducted in violation of Petitioner’s due process rights under the Missouri Constitution, Article I, Section 10 and the United States Constitution, Amendments Five and Fourteen.

6. That irreparable injury will be done to Petitioner if the said action of the Director is not stayed pending this cause of action.
WHEREFORE, Petitioner prays for an Order of this Court directing Respondent to stay the suspension/revocation decision to reinstate Petitioner’s driving privileges and to permit him/her to drive and operate a motor vehicle in the State of Missouri and elsewhere as otherwise entitled.

IN THE CIRCUIT COURT OF PHELPS COUNTY, MISSOURI

Associate Division
driver,



)
street



)

Rolla, Missouri 56401


)

DOB:



)

DL:



)







)

Petitioner,

)






)
 


v.




)
Cause No.




 
)

Director of Revenue,


)

Department of Revenue,


)

State of Missouri,



)






)



Respondent.

)

TEMPORARY STAY ORDER

The court, having reviewed petitioner’s pleading filed in this matter, and having determined that the issuance of this stay order is appropriate under applicable law.


IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the Director of Revenue stay the revocation and suspension of petitioner’s driving privileges until such time as the issues may be fully and finally determined by the court.



SO ORDERED this 
     day of 



, 2010.



Judge












