Tracking a Criminal Case

To:

Everyone

From:

Herman

Date:

August 25, 2008

Re:

Introduction to Tracking criminal cases

The file has been opened.  An engagement letter sent to the client, including a record of the payment history and amount owed.  The following pleadings have been created and tailored to the case:  Entry of appearance, plea of not guilty, waiver of arraignment; request for discovery; and maybe change of venue, change of judge or combination COV/COJ.  If a misdemeanor, all of the above have been filed and served on the prosecutor along with a cover letter requesting an offer.  If a felony, the entry has been filed and served on the prosecutor with a cover letter.

· COJ/COV – 10 days notice after formally arraigned or waiver, whichever comes first.

· Misdemeanor – first appearance.

· Felony – after bound over from PH

· COJ on Felony before prelim – within 10 days before the initial date for the preliminary hearing.

· Watch for next court date.  Always watch for next court date

· If felony, pay attention to:

· Preliminary hearing

· Arraignment in circuit court

· Discovery rights begin when an information is filed

· Misdemeanor – starts the case

· Felony – after P.H.

· Indictment – no P.H.  This one goes straight to circuit court and kicks off at warp speed.

· 20 days to answer

· More or less meaningless.  The standard is prejudice. 

· Tickler on some case.

· Paper discovery 

· Send copy to client – convert plea offer to plea letter as a cover.

· Review for completeness.

· Motion to compel

· By failure to comply

· By court order

· Depositions

· Arrange for court reporter

· Draft and file notice

· Calendar – always calendar everything

· Must be in the county where the witness lives, unless agreed to conduct elsewhere by the lawyers.

· Pretrial motions – lawyer supplies.

NOTICE OF DEPOSITION

PLEASE TAKE NOTICE that Defendant, by and through undersigned counsel, will take the deposition of the below-named person by oral examination, to be taken by video and stenographically before a suitable notary public.

TO:




Susan Bell

DATE AND HOUR:

Tuesday, September 29, 2009, at 12:00 p.m.

PLACE OF DEPOSITION:
Guetersloh Law Firm, LLC





103 W. 10th Street





Rolla, MO 65401

PERSON TO BE DEPOSED:

MANNER OF RECORDING:
Video and Steno

VIDEOGRAPHER:




REPORTER:



Richardson Reporting

NOTICE OF INTENTION TO INTRODUCE BUSINESS RECORDS

COMES NOW Respondent, by and through counsel, and hereby gives notice to the Court and _______, Attorney for Petitioner, that pursuant to Sections 490.660 – 490.692 RSMo., Respondent plans to introduce a report of _______ and conducted by _____.  Copies of said report have been provided to ______ as an attachment to this notice.

MOTION FOR CONTINUANCE


COMES NOW Defendant, by and through counsel, and hereby moves this Honorable Court to continue the trial hearing in this case currently scheduled for February 17, 2011 to a date convenient to all parties.  In support hereof, Defendant states:

1. Undersigned counsel just entered his appearance.

2. Undersigned counsel is scheduled to appear in Pulaski County Circuit Court February 17, 2011, for another matter. 

3. Defendant has not received a plea offer or discovery and needs more time to go through the discovery process.

4. Undersigned counsel is schedule to appear in Dent County on the same time and date.
WHEREFORE, Defendant prays this Honorable Court will sustain this request and continue this cause to a date convenient to all parties and for such other relief as the Court deems just and proper under all the circumstances.

Court Date

February 11, 2010

John Doe

XXXX S. Jefferson

St. James, MO 65559


RE:
Department of Revenue v. xxxxxxxx



Cause No.:  AD08000000


RE:
City of Rolla v. xxxxxxxxxxx



Cause Nos.: 060000000 & 060000000
Dear Mr. Doe:
Your next court date is scheduled for February 25, 2009 at 11:00 a.m. at the Rolla Municipal Courthouse, in Rolla, Missouri.  That will be for an administrative hearing with the Department of Revenue.  You DO NOT need to appear unless otherwise instructed.  

Your next court date is scheduled for March 4, 2009 at 1:30 p.m. at the Phelps County Courthouse, in Rolla, Missouri.  That will be for a hearing.  You DO need to appear unless otherwise instructed.  

In the meantime, be sure to stay in touch with this office and call with any questions or concerns that you may have.

Sincerely,

Herman Guetersloh

HG/kaw

Court Date Prelim

< DATE >

< NAME >

< ADDRESS>

Dear <NAME>:

Your next court date is scheduled for <DATE>, at <TIME> in the <PLACE> County Courthouse.  You must be present.

That will be for a preliminary hearing.  That means the prosecutors will have to present enough evidence to allow the case to go forward.  They usually do.  But even if we lose, you will not go to jail (so long as you show up) or be sentenced on that day.  We will simply get another court date and move on.

A preliminary hearing does give us a chance to hear witnesses for the state and pin down testimony.  However, the hearing is off the record unless we buy a record.  We can do that in one of two ways:  One, I can record the hearing with a tape recorder, and we can pay to have the tape transcribed later, if needed.  Or two, we can hire a court reporter to show up in court and take down everything that is said.

I recommend the latter – that is, hiring a court reporter – in this case.  But to do that, you need to prepay the $350 in transcript fees.  That will go into my trust account.  I will pay for the transcripts with that fee and refund whatever remains.

You also need to get caught up on your legal fees before then.  My records show you owe <AMOUNT DUE>.

Once again, if you wish to have a court reporter transcribe the hearing, then you will have to bring or mail an additional $350 to my office before <DATE>.  Otherwise, I will bring a tape recorder.  Up to you.  Just let me know.

Sincerely,

Herman Guetersloh 

MOTION TO COMPEL DISCOVERY and FOR SANCTIONS


COMES NOW Defendant, by and through counsel, and pursuant to Missouri Supreme Court Rules 25.03 and 25.18, hereby moves this Honorable Court for an order striking the state’s pleadings, excluding evidence not disclosed by the state and any witness testimony regarding such evidence, or in the alternative, directing the prosecuting attorney to comply with Defendant’s request for discovery and providing undersigned counsel with all discoverable items in this cause.  In support thereof, Defendant states:

1. On <date>, Defendant filed his Request for Discovery, wherein he requested that the prosecutor produce all items laid out by Missouri Supreme Court Rule 25.03.

2. Defendant’s request for discovery is hereby incorporated in this motion as if fully set out herein.

3. Discovery requests are to be answered within 10 days of service.  Missouri Supreme Rule 25.02.

4. As of the date of this filing, more than 40 days since discovery was served upon the state, the prosecutor’s office has not responded to said request.

5. At the same time, and without benefit of discovery, the state has made a patently ridiculous plea offer.

6. Defense counsel tried to resolve this informally by discussing the matter personally with the assistant Dent County prosecutor on the last court date of …..
7. Trial setting was continued from October 14, 2008 to November 25, 2008 as a response to defense counsel’s conversation with the Dent County assistant prosecutor and in order to give the state time to comply with its obligation to produce discovery.

8. As of the date of this filing, the state has failed to respond to the discovery previously filed in this court.

9. This case is not set for trial as of the date of this filing. 

10. Missouri Supreme Court Rule 25.18 allows this Court to exclude evidence and impose other sanctions on the party who failed to comply with an applicable rule of discovery.

11. The prosecutor has constructive possession of discoverable items, and is required to produce all discoverable items regardless of whether those items are contained within his file or in the custody of the arresting officer or other state agency, and he must make diligent effort to obtain and produce all discoverable items.  State v. Davis, 556 S.W.2d 45 (Mo. banc 1977).  Moreover, the prosecutor’s discovery responsibilities are not affected by the fact that the defense has access to the evidence through other means. State v. Bebee, 577 S.W.2d 658 (Mo.App.1979).


WHEREFORE, Defendant prays this Court will sustain this request and issue an order striking pleadings, barring all evidence not previously disclosed by the prosecuting attorney, or in the alternative, directing the prosecuting attorney to comply with Missouri discovery rules and with the U.S. Constitution regarding discovery in a criminal case and to produce all discovery in this case to defense counsel at his address of record listed below.

MOTION TO COMPEL DISCOVERY


COMES NOW Defendant, by and through counsel, and pursuant to Missouri Supreme Court Rule 25.03, 25.04 and 25.18 hereby moves this Honorable Court for an order directing the prosecuting attorney to comply with Defendant’s request for discovery and provide undersigned counsel with all discoverable items in this cause.  In support hereof, Defendant states:

1. On January 20, 2005 Defendant filed a Request for Discovery, wherein he requested that the prosecutor produce all items laid out by Missouri Supreme Court Rule 25.03.

2. Defendant’s request for discovery in hereby incorporated in this motion as if fully set out herein.

3. On January 24, 2005, undersigned defense counsel received from the prosecuting attorney the following items:

a. an inventory sheet,

b. a citation,

c. a probable cause statement,

d. a photocopy of an evidence tag for a rifle seized at the site.

4. No police report or any other items have been received from the state as of the date of this motion.

5. Defendant has reason to believe the following items also exist:

a. a tape-recorded conversation between defendant and the conservation officer issuing the citations.

b. photos of a vehicle at the site,

c. lab results from blood samples taken from a vehicle at the site, and

d. other items being secreted by the Missouri Department of Conservation and/or the conservation agent who issued citations to defendant in this cause.

6. The prosecutor has constructive possession of discoverable items, and is required to produce all discoverable items regardless of whether those items are contained within his file or in the custody of the arresting officer or other state agency, and he must make diligent effort to obtain and produce all discoverable items.  State v. Davis, 556 S.W.2d 45 (Mo. banc 1977).  Moreover, the prosecutor’s discovery responsibilities are not affected by the fact that the defense has access to the evidence through other means. State v. Bebee, 577 S.W.2d 658 (Mo.App.1979).


WHEREFORE, Defendant prays this Court will sustain this request and issue an order directing the prosecuting attorney to comply with Missouri discovery rules and with the U.S. Constitution regarding discovery in a criminal case and to gather and produce to defendant all discoverable items in this case and for such other relief as the Court deems just and appropriate under all the circumstances.

ORDER COMPELLING DISCOVERY

Cause called.  Defendant appears by counsel, Herman Guetersloh.  The state appears by (assistant) Phelps County Prosecuting Attorney.  The Court takes up and considers Defendant’s motion to compel discovery.  Hearing no objection from the state (Over the state’s objection), the Court sustains the same.
It is ORDERED that the state of Missouri shall file a response and produce all discoverable items to defense with 
   days from the date of this order or no later than 



, 2010.

Herman Guetersloh,  Mo. Bar No. 53345

[Assistant] Prosecuting Attorney

103 W. 10th Street




State of Missouri

Rolla, MO  65402

Phone:  (573) 364-1600

Fax:
  (636) 898-4754
ATTORNEY FOR DEFENDANT



SO ORDERED on ordered on this 
    day of January, 2009



The Honorable 



Associate Circuit Judge for Phelps County

NOTICE
COMES NOW Defendant, by and through counsel, and hereby gives notice to the Court and to the prosecuting attorney that he will call up this case for ……. on the 5th day of September, 2009 at 9:00 a.m. or as soon thereafter as counsel may be heard, in the Crawford County Courthouse in Steelville Missouri.
MOTION TO SUPPRESS EVIDENCE

COMES NOW Defendant, by and through counsel, and hereby moves this Honorable Court to suppress the following physical evidence in this case, and any testimony regarding such evidence.  As grounds, Defendant states:

1. On or about June 21, 2006 law enforcement agents searched a vehicle allegedly driven by Defendant and allegedly seized approximately 0.13 grams of marijuana and drug paraphernalia.

2. The search was unlawful in that it was conducted without a warrant, without probable cause and was not within the scope of any exception to the warrant requirement.
3. Defendant did not consent to the search or seizure and any alleged consent was not voluntary and understandingly and knowingly given.

4. The search and seizure were not incident to a lawful arrest. There is no evidence that the seized article(s) had been used or was about to be used in any way upon which this criminal charge could arise.

5. The items seized were not in plain view and the seizing officers were not at a place the officers had a legal right to be.

6. The warrant failed to state adequate facts to establish probable cause to search the premises.

7. The search was not conducted in a reasonable manner and the property seized was not described in the warrant.
8. The warrant was the product of a previous illegal search.

9. Law enforcement agents failed to "knock and announce" before conducting the search of a residence.

10. Said search and seizure has violated Defendant's rights under the Fourth, Fifth, Sixth, and Fourteenth Amendments to the United States Constitution, Article I, Sections 10, 15 and 18(a) of the Missouri Constitution and Section 542.296 et.seq. RSMo. (2000).
WHEREFORE, Defendant moves this Court to suppress any evidence concerning items seized as a result of the search complained of herein, for a hearing and for such other relief as this Court deems just and proper.

MOTION TO SUPPRESS STATEMENTS

COMES NOW Defendant, by and through counsel, and hereby moves this Honorable Court to suppress evidence of statements taken from defendant by law-enforcement agents which defendant believes the state intends to introduce into evidence against him at trial.  As grounds, Defendant states:
A. The statements were obtained in violation of defendant’s rights against self-incrimination, right to counsel, and due process of law as guaranteed by Article I, Sections 10, 18(1) and 19 of the Missouri Constitution and the Fifth, Sixth and Fourteenth Amendments to the United States Constitution.

B. Defendant’s statements were not voluntary in that:

1. The length and nature of defendant’s custody and the duration and nature of defendant’s interrogation and the conditions under which it was conducted, were inherently coercive as applied to a person of defendant’s age, education, background, and physical and mental condition at the time such interrogation occurred.

2. The statements are not an accurate reflection and record of the conversations between defendant and the interrogating officials.

3. Defendant was subject to mental and physical duress prior to and during the interrogation, and the statement obtained was the direct result of threats and promises made to defendant prior to and during the interrogation by the interrogating officials.

4. Defendant was not presented to a judicial officer “as soon as practicable,” and said statement was obtained prior to presentation to a judicial officer.

C. Defendant’s statements were made without the defendant first being advised of his constitutional rights, to wit:

1. Defendant was not advised in clear and unequivocal terms of his right to remain silent prior to his interrogation.

2. Defendant was not advised that anything he said could and would be used against him in court.

3. Defendant was not advised of his rights to consult with a lawyer and to have a lawyer present with him during the interrogation.

4. Defendant was not advised that a lawyer would be appointed for him if he was indigent.

5. Defendant did not knowingly and intelligently waive his right to remain silent or his right to counsel, or his right to have counsel appointed for him.

6. The interrogation by police officers did not cease when the defendant indicated that he wished to remain silent.
D. Any alleged post-Miranda statements are the result of an interrogation that preceded the Defendant being read his Miranda rights listed above and cannot be admitted into evidence. Missouri v. Seibert, 124 S. Ct. 2601, 159 L. Ed. 2d 643 (2004).
E. Any alleged statements are the result of an unlawful arrest in violation of defendant’s rights under the Fourth, Fifth and Fourteenth Amendments to the Federal Constitution and Article I, Section 15 of the Missouri Constitution.

WHEREFORE, Defendant moves this Court to suppress any evidence concerning any oral, written or recorded statements alleged to have been made to law enforcement officials or other witnesses in connection with this case, for a hearing and for such other relief as this Court deems just and proper under the circumstances.
MOTION TO TREAT DEFENDANT LIKE A HUMAN BEING
COMES NOW Defendant, by counsel, and pursuant to the rules of mandatory acquittal hereby moves this Honorable Court to be recognized as a member of the human race.  In support hereof, Defendant states:

1. Tightly relevant procedural history – Defendant charged with crimes against humanity and faces exile to live on a colony on Mars, has always appeared in court, etc.

2. Tightly relevant facts – Defendant cannot afford bond, isn’t a flight risk, police kicked in door without consent, walks erect, and exhibit other human-like traits etc.

3. Brief statement of and citation of law, if necessary.  Sometimes busted out into supporting memoranda.

4. Relief requested – Defendant should be treated like a human being and given food, water and basic hygiene. 

5. Denial of defendant's motion will violate his/her rights under the Fifth, Sixth, and Fourteenth Amendments to the United States Constitution, Article I, Sections 10 and 18(a) of the Missouri Constitution and the laws of Missouri.
WHEREFORE, defendant requests that this Honorable Court enter an order requiring the State of Missouri to provide food, water and civilian clothes at any trial or hearing in this cause and for a hearing and for such other relief as this Court deems just and proper. 

Plea letter- fine only

I have contacted the prosecutor in your case, discussed the police report, alcohol influence report and wild rumors about the arresting officer.  First off, the rumors appear to be just that – rumors.  No one could confirm any of it.  That said, we reached the following plea agreement in your case:

The prosecutor will reduce the charge from driving while intoxicated to careless and imprudent with a fine of $500 plus court cost.  No jail.  No probation.

The C&I conviction will add three or four points to your license, depending.  A total of eight points within the last 18 months will cause your license to be suspended.  Twelve points within one year will revoke your license.

Pleading to a C&I allows you to avoid a DWI conviction, and your record shows a BAC conviction in 1984 in Iron County.  A third one could be a felony.  So it pays to avoid collecting convictions for DWI, DUI or BAC.

My understanding from our phone conversation on May 30, 2008 is you wish to accept this agreement.  If that changes, let me know.  Otherwise, I have enclosed a plea form.  Please read, sign and return it to my office by ….  Call with any questions you may have.  Hopefully, we can process this without you having to return to court.

Plea Letter SES

I have contacted/discussed your case with, etc., the prosecutor in your case and he/she agreed to extend the following plea bargain in your case:

In exchange for your guilty plea to DWI, a class A misdemeanor, he will recommend 60 days in jail and two years of reporting probation, with a suspended execution of sentence, or SES.  Conditions of probation include 80 hours of community service and paying back your father or grandfather the entire amount.

An SES means that the judge will convict you and sentence you to 60 days in jail on the day you plead guilty.  However the execution of that sentence will be suspended during your term of probation.  So if you complete probation successfully, you will not go to jail.  But if the judge revokes your probation, you could serve the 60 days at that time.

In addition, a DWI conviction means that 12 points [8 if a first offense] will go on your driving record and your license will be revoked for one year.  You might or might be eligible for a hardship.  You might also be subject to a five-year denial, depending on how we structure the plea.  I am still exploring that.

I am not recommending you accept or reject this offer.  I am merely conveying it to you for your consideration.   I you wish to explore your options, feel free to schedule an appointment to come into my office.

If you do wish to accept this offer, you should appear in court on April 14, 2005, at 9 a.m.  However, I need to know before so I can tell the prosecutor to call off trial witnesses.  If not, your case will go to trial on DATE…..

Once again, please feel free to call with questions and let me know what you intend to do.

Plea Letter SIS

I met with the prosecutor in your case and he agreed to extend the following plea bargain in your case:

In exchange for your guilty plea to leaving the scene of an accident, he will recommend two years probation with a suspended imposition of sentence, or SIS.  Conditions of probation include 40 hours of community service and paying the damages, whatever that comes to.  He also intends to file a careless and imprudent driving charge and recommend a fine of $350 plus costs.  In exchange, however, he agreed not to revoke your probation.  The bottom line is, you remain on SIS probation for both cases and pay a fine of $350.

An SIS means that even though you plead guilty you are not sentenced or convicted when you plead.  Rather, the sentencing process remains suspended during your probation.  At the end of your probation, your court file becomes confidential and you will not have a “conviction” on your record.  That is not the same as an expungement.  However, if the judge were to revoke your probation, he could convict you and sentence you to up to a year in the county jail.

I am not recommending you accept or reject this offer.  I am merely conveying it to you for your consideration.  I you wish to explore your options, feel free to schedule an appointment to come into my office.

If you do wish to accept this offer, I need to know this week so I can schedule a plea for July 18, 2006 at 1:30 p.m.  Otherwise, you are going to trial on July 27, 2006 at 9 a.m.  You MUST BE PRESENT.

Disengagement Letter- criminal use

Dear :

Your case is now concluded and we are closing our file.  That concludes our representation.  We will retain our file for a period of  [10, unless otherwise specified in a contract] years.

To recap, you plead guilty to peace disturbance on [date] under the terms of a plea bargain spelled out in the [whatever the form is called], which I handed you a copy of before we left court.  In summary:


Repeat the gist of the plea bargain here, not all the details.

[IF ON PROBATION] – Your payment review date is [date] and your final probation review date is [when].  You must attent those dates personally.  The final date is especially critical, because the court will [allow you to withdraw your guilty plea – only in the 25th circuit] and mark the file as confidential.  If you have any questions, please do not hesitate to call.

[IF APPLICABLE] – We are returning all original documents and papers you gave us in connection with this case.  You should keep all your information concerning this matter in a safe place in case you need it in the future.  If you would like to have anything else from our file, please let us know as soon as possible.

Best of luck to you on probation.  If I can assist you in another matter, let me know.  Besides criminal cases, I also handle workers compensation, personal injury, wrongful death, civil rights, employment cases, family law and general civil litigation other than bankruptcy.
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