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Editor’s Note

Dear Readers:

This cumulative edition of Case Law Update contains the 2016-2020 Case
Law Updates combined into this single volume. It contains all Missouri appellate
opinions from January 1, 2016 to December 31, 2020, which resulted in reversals,
or in my opinion, were otherwise “noteworthy.” Some federal and foreign state
cases are also included from the Bloomberg Law’s Criminal Law Reporter and
West’s Criminal Law News (WL).

U.S. Supreme Court opinions have an asterisk in front of them.

This edition does not track subsequent history on any cases. Some
cases have been overruled, but are left in this edition for historical purposes.
That’s particularly true of Missouri Court of Appeals’ opinions, which were
subsequently transferred to the Supreme Court, and thus, no longer good law.
Before citing a case, be sure to Instacite it to be sure it remains good law.

Sincerely,

Greg Mermelstein
Deputy Director / General Counsel



Abandonment (Rule 24.035 and 29.15)

Milner v. State, 551 S.W.3d 476 (Mo. banc July 17, 2018):

Where 24.035 counsel filed an amended motion late because counsel stated that she had
been trying to obtain certain records, the motion court clearly erred in dismissing the
case rather than conducting an abandonment inquiry.

Facts: Movant timely filed a pro se 24.035 motion. Counsel was appointed but filed an
amended motion late because counsel said she had been trying to obtain certain records.
The State filed a motion to dismiss, which the motion court granted.

Holding: Counsel’s filing of the late amended motion creates a presumption of
abandonment, which required the motion court to conduct an abandonment hearing,
rather dismiss the case. If the late filing was the fault of Movant, the court should rule
only on the timely pro se claims. But if the late filing was the fault of counsel, the court
may accept the untimely amended motion and rule on those claims.

Latham v. State, 2018 WL 4326406 (Mo. banc Sept. 11, 2018):

(1) A statement in lieu of amended motion must be filed within the time limit for filing an
amended motion to avoid a presumption of abandonment; (2) if postconviction counsel
failed to act on Movant’s behalf by failing to file any amended motion or statement in
lieu, a motion court should appoint new counsel and allow new counsel time to file an
amended or statement; (3) if postconviction counsel acted on Movant’s behalf but did so
untimely, the court should treat the late statement as timely filed; but (4) where Movant
timely filed a “reply” to the late statement, the motion court must determine whether
Movant’s initial pro se motion could have been made legally sufficient by amendment
and whether there were other grounds for relief that could have been pleaded, and if so,
the court must direct postconviction counsel to file an amended motion.

Facts: Movant timely filed a pro se 24.035 motion. Counsel then filed a late statement
in lieu of amended motion. Three days later, Movant filed a “reply,” although he did not
name it as such. After the motion court denied relief on the merits, Movant appealed.
Holding: The filing of the statement in lieu of amended motion late creates a
presumption of abandonment. Cases to the contrary should no longer be followed. A
statement in lieu of amended motion must be filed within the time for filing an amended
motion in order to ensure that counsel has fulfilled their responsibilities under the Rule,
and to allow Movant to file a timely reply to a statement in lieu. Rule 24.035(e) gives
movants 10 days after a statement in lieu to file a reply. Here, Movant filed a reply
within three days of the statement in lieu. Although Movant did not denominate his
motion a “reply” — he called it a pro se amended motion -- the Court will treat it as a
“reply.” The reply listed various new claims of ineffective assistance of plea counsel.
Here, the case must be remanded for an abandonment inquiry because of the late
statement in lieu. The question then becomes remedy. Several possibilities may arise in
these situations. If postconviction counsel fails to act on a movant’s behalf by failing to
file any amended motion or statement in lieu, a motion court should appoint new counsel
and allow new counsel time to file an amended or statement. If postconviction counsel
acted on a movant’s behalf but did so untimely, the court should treat the late statement
(or amended) as timely filed. But where a movant timely files a “reply” to the statement
in lieu, the motion court must determine whether the movant’s initial pro se motion could
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have been made legally sufficient by amendment and whether there were other grounds
for relief that could have been pleaded, and if so, the court must direct postconviction
counsel to file an amended motion.

Watson v. State, 2018 WL 415049 (Mo. banc Jan. 16, 2018):

Holding: Where counsel in 29.15 case requested a 45-day extension of time “from the
date of filing” of the extension request, which the motion court granted, this was not an
implicit granting of an “additional” 30 days authorized under 29.15, but operated only as
granting 45 days from the “date of filing” of the extension motion (which was less than
the “additional” 30 days that could have been requested). Amended motion filed later
than 45 days was untimely and case remanded for abandonment hearing.

Bearden v. State, 530 S.W.3d 504 (Mo. banc Oct. 31, 2017):

Holding: Time for filing an amended 24.035 motion begins when a “complete transcript
consisting of the guilty plea and sentencing,” Rule 24.035(g), is filed, not when a later
probation revocation transcript is filed; amended motion was untimely and case must be
remanded for abandonment hearing.

Discussion: Movant (who had received an SES and probation, which was later revoked)
contends that the probation revocation transcript is part of his sentencing, so the time for
the amended motion did not begin until it was filed later. Because the judgment in
Movant’s criminal case was final when the sentence was entered, the subsequent civil
action to revoke probation is not part of the previous sentencing hearing. Rule 24.035(g)
expressly defines “complete transcript” as the “guilty plea and sentencing hearing.”

Gittemeier v. State, 527 S.W.3d 64 (Mo. banc Sept. 12, 2017):

(1) The “abandonment doctrine” does not apply to privately retained counsel; thus,
where privately retained counsel filed Movant’s amended motion more than 90 days after
the Public Defender had originally been appointed, only the pro se motion could be
considered; and (2) motion court could not vacate appointment of the Public Defender
and restart the clock for private counsel to file an amended motion.

Facts: Movant filed a pro se 29.15 motion. The court appointed the Public Defender.
Eight days before an amended motion was due, the Public Defender filed a motion to
withdraw and rescind appointment because Movant had hired private counsel. The
motion court granted this, and private counsel entered the next day. The motion court
granted private counsel 60 days to file an amended motion, which private counsel did.
Holding: Rule 29.15’s time limits cannot be extended by the motion court beyond what
the Rule allows. The withdrawal of the Public Defender and appointment of a new
attorney does not affect the time limit for filing an amended motion. The time limit
began when the Public Defender was first appointed. The origins of the abandonment
doctrine show that it was intended to provide a remedy only for lack of action by
appointed counsel. The doctrine represents a balancing between Missouri’s refusal to
recognize claims of ineffective assistance of postconviction counsel and the problem of
appointed counsel failing to act under Rule 29.15(e). The abandonment doctrine does not
apply to privately retained counsel.




Creighton v. State, 520 S.W.3d 416 (Mo. banc April 25, 2017):

Holding: (1) Where 29.15 court “notified” the Public Defender that a pro se
postconviction had been filed, this was not an “appointment” triggering Rule 29.15(g)’s
time limit for filing an amended motion; the time limit was triggered by counsel’s later
entry of appearance; and (2) where motion court denied relief on pro se claims on
grounds they were “illegible,” judgment is reversed because record shows they are
legible.

Hopkins v. State, 519 S.W.3d 433 (Mo. banc April 25, 2017):

Holding: Where 29.15 court “notified” Public Defender that a pro se 29.15 motion had
been filed and counsel later entered an appearance, the “notification” was not an
“appointment,” so counsel’s amended motion was due 90 days from the later entry date.

Williams v. State, 2020 WL 2529532 (Mo. App. E.D. May 19, 2020):

(1) Even though Public Defender began representation in Rule 29.15 case and had not
yet been granted leave to withdraw, where Private Counsel entered the case and failed to
file an amended motion on time, there is no abandonment because the abandonment
doctrine does not apply to private counsel; (2) even though Private Counsel later
withdrew from case and case returned to Public Defender, Public Defender could not file
an amended motion because there had been no abandonment; but (3) where Public
Defender failed to appear at evidentiary hearing, court clearly erred in dismissing case
for failure to prosecute, because Rule 29.15(j) requires court issue Findings.

Facts: Movant was originally represented by Public Defender, who requested an
extension of time to file an amended motion. However, before any amended motion was
filed, Movant retained Private Counsel. Private Counsel entered the case but never filed
an amended motion. Then, after the time expired for filing an amended, Private Counsel
withdrew from case. The court then reappointed the Public Defender and granted time to
file an amended motion. Public Defender then filed an amended motion. When an
evidentiary hearing was set, Public Defender failed to appear. Court dismissed case for
failure to prosecute.

Holding: (1) The amended motion filed in this case wasn’t timely, and there was no
abandonment that can deem it timely. The Supreme Court has previously held that the
abandonment doctrine does not apply to private counsel. Thus, even though Public
Defender had not yet been granted leave to withdraw at the time Private Counsel failed to
file an amended motion, Movant was being represented by Private Counsel at that time,
and cannot claim abandonment. Movant chose to hire Private Counsel and — like all civil
litigants — thereby assumed the risk of Private Counsel’s actions. (2) Even though Private
Counsel later withdrew and the case returned to Public Defender, the time for filing a
timely amended motion had already passed. Movant cannot use abandonment to remedy
this. But (3) where Public Defender failed to appear for the evidentiary hearing, court
erred in dismissing the case. Rule 29.15(j) requires the court to issue Findings.

Brown v. State, 2020 WL 2844231 (Mo. App. E.D. June 2, 2020):

Holding: Even though postconviction counsel filed a motion stating that the late filing
of the amended 29.15 motion was counsel’s fault, where the motion court failed to
conduct an independent abandonment hearing and merely acknowledged in its Findings




that the amended motion was filed out of time, case must be remanded for an
abandonment inquiry, at which a record sufficient to conduct appellate review of the
abandonment issue must be made.

Mitchell v. State, 2020 WL 3422154 (Mo. App. E.D. June 23, 2020):

Holding: (1) Where 24.035 Movant did not plead his legal excuse (third-party
interference) for the untimeliness of his pro se motion in his amended motion, the issue
was waived; (2) the failure to plead the legal excuse was not “abandonment” by
postconviction counsel; abandonment occurs only where counsel takes no action on
Movant’s case, is aware of the need to file an amended motion but fails to file one timely,
or prevents Movant from timely filing an original pro se motion.

State v. Martin, No. ED107773 (Mo. App. E.D. Aug. 18, 2020):

Holding: Even though 24.035 Movant’s counsel requested an extension of time to file
an amended motion, where the record does not reflect that the extension motion was ever
ruled on, the amended motion was untimely and case must be remanded for an
abandonment hearing.

Showalter v. State, 2020 WL 5523780 (Mo. App. E.D. Sept. 15, 2020):
Holding: Where appointed counsel filed Movant’s amended 24.035 motion late, case
must be remanded for abandonment hearing.

Johnson v. State, 2020 WL 7038593 (Mo. App. E.D. Dec. 1, 2020):

Holding: (1) Where 29.15 counsel filed an amended motion late but claimed it was not
due to the fault of Movant and the State did not reply (object), the motion court’s finding
of “no abandonment,” without conducting a hearing, did not provide a sufficient enough
record for the appellate court to determine if the finding of “no abandonment” was clearly
erroneous; case remanded for abandonment inquiry; and (2) even though motion court
ruled on both the pro se and amended motions, case must be remanded for abandonment
inquiry because the outcome of that determines which motion controls; if there was “no
abandonment,” the amended motion claims should not be adjudiciated.

Johnson v. State, 2020 WL 7034419 (Mo. App. E.D. Dec. 1, 2020):

Holding: Even though Movant’s direct appeal was decided in 2018 and one count was
dismissed by the trial court on remand from direct appeal (resulting in a new written
sentence and judgment), Movant’s Rule 29.15 case was governed by the 2017 version of
Rule 29.15, because that was when he was originally sentenced on the counts at issue; the
2017 version of the Rule provided for only one extension of time to file an amended
motion; thus, where counsel was granted two extensions of time in 2018-19, the amended
motion was filed late and case must be remanded for abandonment hearing.

Discussion: Rule 29.15(m)(2018) states that the 2018 version of the Rule shall apply to
cases where sentence is pronounced on or after January 1, 2018. Sentences pronounced
before January 1, 2018, remain governed by the 2017 version of Rule 29.15. Here,
Movant was originally sentenced in 2017, so that version of the Rule applies to him.

That version allowed only one extension of time to file an amended motion. And even
though Movant had one count dismissed on remand in 2018 (resulting in a new sentence
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and judgment), this did not mean that the 2018 version of the Rule applied, because
Movant merely had his conviction on one count vacated. His sentences on the other
counts remained the same.

Brunnworth v. State, 2019 WL 4263597 (Mo. App. E.D. Sept. 10, 2019):

Holding: Where appointed counsel filed 24.035 amended motion late (counting both
from when counsel entered an appearance and when counsel was appointed) and the
motion court made no inquiry into abandonment, case is remanded for determination if
Movant was abandoned by counsel.

Barber v. State, 2019 WL 925505 (Mo. App. E.D. Feb. 26, 2019):

Holding: Even though (1) Rule 29.15 counsel submitted a “timeliness motion” which
asked the motion court to treat counsel’s untimely amended motion as timely filed due to
abandonment and (2) the court the granted the motion without comment, the record is
insufficient for appellate court to independently determine if counsel abandoned Movant
or if Movant was himself at fault for the untimely filing. Case remanded for
abandonment hearing.

Discussion: A sufficient record must be made in the motion court for an appellate court
to determine that a finding of abandonment is not clearly erroneous. Here, the motion
court merely rubber-stamped counsel’s abandonment motion without testimony from
counsel or Movant as to who was at fault for the late filing. The Southern District has
approved granting a “timeliness motion” but only where it is verified by counsel, so that
the court can credit counsel’s statements in the motion. But here the “timeliness motion’
was not verified.

b

Baker v. State, 2018 WL 6613430 (Mo. App. E.D. Dec. 18, 2018):

Holding: Where nothing in the record shows that the motion court ever granted
counsel’s motion requesting a 30-day extension to file an amended 24.035 motion,
counsel’s motion was late and case must be remanded for abandonment hearing.

White v. State, 2018 WL 3733577 (Mo. App. E.D. Aug. 7, 2018):

Holding: Even though 29.15 counsel filed the amended motion only one day late and the
motion court held an evidentiary hearing and denied relief, the untimely filing requires
that the case be remanded for an abandonment inquiry to determine if the amended
motion can be adjudicated.

Lampkin v. State, 2018 WL 441136 (Mo. App. E.D. Sept. 18, 2018):

Holding: Even though 24.035 counsel (1) filed a motion to deem the amended motion
timely filed on grounds that counsel was at fault for the late filing, and (2) the motion
court granted counsel’s motion without a hearing, case must be remanded for an
abandonment hearing because counsel’s motion was not under oath and Movant was not
informed of counsel’s motion or given an opportunity to reply.

Discussion: When an amended motion is filed late, the motion court must conduct an
independent abandonment inquiry. The court should inquire not only of counsel, but also
ensure Movant is informed of counsel’s action and given an opportunity to reply. Here,
the motion court simply “rubber stamped” counsel’s motion by granting it without a
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hearing. This was not an independent inquiry establishing an adequate record for
appellate review of the abandonment issue. Although the Southern District has approved
the procedure used here in one case, the motion filed by counsel in that case was under
oath, thus allowing that motion court to implicitly credit counsel’s averment that the late
filing was the fault of counsel.

Guerra-Hernandez v. State, 2018 WL 1385713 (Mo. App. E.D. March 20, 2018):
(1) Even though the motion court — after notice of appeal had been filed — ruled that
24.035 counsel’s amended motion was timely-filed, the motion court had no jurisdiction
to determine that after the notice of appeal had been filed, and case must be remanded
for abandonment hearing; and (2) an independent abandonment inquiry by a motion
court should include testimony from appointed counsel and Movant, in order to create a
sufficient record to demonstrate that the motion court’s abandonment finding is not
clearly erroneous.

Facts: 24.035 counsel filed a motion for extension of time to file an amended motion,
which was never ruled on. Later, the motion court entered Findings denying the
amended motion without discussing whether the amended motion was timely. Counsel
then filed a notice of appeal. After that, counsel filed a motion in the motion court to
consider the amended motion to be timely filed; counsel acknowledged the amended
motion was untimely but said Movant was not to blame for the untimeliness. The motion
court then deemed the amended motion to be timely-filed.

Holding: The motion court lost jurisdiction of the case once notice of appeal was filed.
The motion court was required to have jurisdiction in order to conduct an abandonment
inquiry. Even if it had jurisdiction, the motion court did not conduct the abandonment
inquiry in a manner to create a sufficient record on appeal for appellate review. The
independent abandonment inquiry required the motion court to hear not only from
appointed counsel but also from Movant. Rubber-stamping appointed counsel’s motion
IS not a sufficient inquiry and does not provide a sufficient record to demonstrate on
appeal that the motions court’s abandonment determination is not clearly erroneous.
Case remanded for abandonment hearing.

Maguire v. State, 2017 WL 4364474 (Mo. App. E.D. Oct. 3, 2017):

Holding: (1) Time for filing amended 29.15 motion began when counsel was first
appointed, and even though Movant later hired private counsel, motion court had no
authority to “rescind” appointment of appointed counsel (Public Defender) and grant
private counsel additional time to file amended motion beyond original time limit when
Public Defender was first appointed; (2) private counsel’s amended motion filed beyond
original time limit was untimely and cannot be considered; (3) Movant cannot use
“abandonment doctrine” to have amended motion be deemed timely because
“abandonment doctrine” does not apply to privately-retained counsel under Gittemeier;
and (4) motion court can consider timely-filed pro se motion, but because motion court
did not issue Findings on all pro se claims, the judgment is not final and appeal must be
dismissed.
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Milner v. State, 2017 WL 5580219 (Mo. App. E.D. Nov. 21, 2017):

Holding: Where Movant’s 24.035 counsel filed a motion stating that the late filing of the
amended motion was the fault of counsel, motion court clearly erred in denying the late
filing on grounds that Movant “fail[ed] to act” and “dither[ed] about” without granting
Movant an evidentiary hearing on the abandonment issue; case remanded for hearing on
abandonment.

Jones v. State, 519 S.W.3d 879 (Mo. App. E.D. May 9, 2017):

Holding: Where (1) Movant timely filed a pro se 29.15 motion; (2) later, public
defender entered an appearance (without an “appointment”), requested a 30-day
extension of time, and filed an amended motion within that time, the amended motion is
timely because Creighton (Mo. banc April 25, 2017) holds that the time for filing an
amended motion for a public defender who has not been appointed but who enters an
appearance runs from the time of entry.

Norman v. State, 509 S.W.3d 846 (Mo. App. E.D. Jan. 24, 2017):

Holding: (1) Where 29.15 motion court never ruled on counsel’s request for an
extension of time to file amended motion, the amended motion was untimely and case
must be remanded for abandonment hearing; and (2) even though counsel requested more
than one extension of time to file amended motion, a motion court can grant only one
extension of time under Rule 29.15(g).

Ford v. State, 2017 WL 410236 (Mo. App. E.D. Jan. 31, 2017):

Holding: Even though counsel filed an amended motion 90 days after entry of
appearance, and even though the motion court’s findings stated the amended motion was
“timely filed,” where counsel was appointed and the record did not show the appointment
date, appellate court cannot determine if amended motion is timely (because timeliness
may be controlled by an earlier appointment date); case remanded for “completion of the
record.”

Miller v. State, 2017 WL 1056215 (Mo. App. E.D. Feb. 7, 2017):

Holding: Even though counsel filed Movant’s amended 24.035 motion late, where (1)
counsel explained at the evidentiary hearing that the motion was filed untimely because
of problems he encountered with e-filing and fax filing, and (2) the motion court granted
leave to file the amended motion late, this sufficed in substance as an abandonment
hearing, and case need not be remanded for an abandonment hearing.

Stafford v. State, 2017 WL 676811 (Mo. App. E.D. Feb. 21, 2017):

Holding: Even though counsel filed an amended 29.15 motion 90 days after entering an
appearance, where counsel stated she was “appointed” but the record did not indicate
when, it is possible that the amended motion is untimely if counsel was “appointed”
earlier than her entry of appearance; thus, case must be remanded for abandonment
hearing.
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Alexander v. State, 2017 WL 678643 (Mo. App. E.D. Feb. 21, 2017):

Holding: (1) Even though counsel filed an amended 29.15 motion 90 days after
entering an appearance, where counsel stated he was “appointed” but the record did not
indicate when, it is possible that the amended motion is untimely if counsel was
“appointed” earlier than his entry of appearance; thus, case must be remanded for
abandonment hearing; (2) remand for abandonment hearing is required even though
motion court’s findings stated that the amended motion was “timely filed,” because
timeliness is not supported by any date of appointment in the record.

Craiqg v. State, 2017 WL 676788 (Mo. App. E.D. Feb. 21, 2017):

Holding: Where the record in 24.035 appeal did not reflect when the transcript of the
guilty plea was filed and such date controlled whether the amended motion was timely,
case must be remanded for abandonment hearing.

Rhodes v. State, 2017 WL 900000 (Mo. App. E.D. March 7, 2017):

Holding: Where the record on appeal did not show the date that the guilty plea transcript
was filed, and also did not show whether a 30-day extension of time had been granted,
appellate court was unable to determine if 24.035 amended motion is timely; case
remanded for findings on whether amended motion is timely and possible abandonment
hearing.

Rice v. State, 2017 WL 895957 (Mo. App. E.D. March 7, 2017):

Holding: Where the record on appeal did not show the date of appointment for 29.15
counsel, appellate court could not determine if amended motions was timely, and case is
remanded for “completion of the record” and possible abandonment hearing.

Politte v. State, 2017 WL 977260 (Mo. App. E.D. March 14, 2017):

Holding: Where the record on 24.035 appeal was unclear as to when the guilty plea
transcript had been filed, with the record indicating two possible dates, and the date of
filing controlled whether the amended motion was timely, case must be remanded for
abandonment hearing.

Edwards v. State, 2017 WL 1056215 (Mo. App. E.D. March 21, 2017):
Holding: Where 29.15 counsel filed amended motion out of time, case must be
remanded for abandonment hearing.

Coleman v. State, 2017 WL 1056214 (Mo. App. E.D. March 21, 2017):

Holding: Even though motion court granted an extension of time to file amended 29.15
motion and counsel filed the motion within 90 days of entry of appearance, where the
record on appeal does not reflect the date counsel was appointed, case must be remanded
for completion of record and possible abandonment hearing because the 90-day time limit
ran from date of appointment (not entry).

White v. State, 2016 WL 7321750 (Mo. App. E.D. Dec. 13, 2016):
Holding: Even though counsel requested a 30-day extension of time to file amended
29.15 motion, where nothing in the record reflected that the extension was ever granted,
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appellate court cannot presume the extension was granted, and case must be remanded for
an abandonment hearing.

Thomas v. State, 2016 WL 7388624 (Mo. App. E.D. Dec. 20, 2016):

Even though 24.035 court purported to “vacate and reappoint” the public defender due
to a conflict of interest, the court had no authority to do this; the time for filing an
amended motion ran from the prior date that counsel was appointed and a transcript
filed.

Facts: Movant timely filed a pro se 24.035 motion. Counsel was appointed on May 12,
2015. OnJuly 7, transcripts were filed, making an amended motion due October 5. In
late September, the motion court vacated and reappointed the public defender due to a
conflict of interest, and granted another 30-day extension. New counsel filed an amended
on Dec. 28.

Holding: Contrary to the impression the court and public defender appear to have been
under, the transfer of a PCR case from one public defender to another due to conflict of
interest does not affect the time limits for filing an amended motion. Nor did the
rescission of an original appointment order and a new order of appointment restart the
time periods or otherwise relieve the public defender of its duties. The grant of another
extension of time was clearly prohibited by the Rule. The amended motion remained due
Oct. 5. Case remanded for abandonment hearing.

Conaway v. State, 2016 WL 7388595 (Mo. App. E.D. Dec. 20, 2016):

Even though 29.15 motion court purported to “re-appoint” the Public Defender due to a
conflict of interest and granted another 30 days to file an amended motion, the court had
no authority to do this; the time for filing the amended motion ran from the earlier valid
appointment date.

Facts: In 2014, Movant filed a premature Rule 29.15 motion. The court appointed
counsel in 2014. Movant subsequently filed a late notice of appeal and had a direct
appeal. The mandate issued on June 19, 2015. On August 19, the court “re-appointed”
the public defender due to a conflict of interest and granted an additional 30 days for an
amended motion. Replacement counsel entered on September 1, and filed an amended
on November 16.

Holding: The 90-day clock for filing an amended began when the mandate issued on
direct appeal. Thus, the deadline for filing was September 17. A motion court can grant
only one extension of time. We acknowledge the hardship of today’s ruling given the
Public Defender’s crushing caseload and resultant emergencies assailing its lawyers on a
daily basis. Replacement counsel here had just two weeks to prepare an amended motion
in addition to her existing workload. The motion court’s extension was well-intended,
but as a matter of law, the extension was beyond the court’s authority to grant. Case
remanded for an abandonment hearing.

Huffman v. State, 2016 WL 3731454 (Mo. App. E.D. July 12, 2016):

Holding: Even though (1) 29.15 counsel filed a motion for a 30-day extension of time,
and (2) the motion court’s Findings deemed the amended motion to be “timely,” appellate
court remands for an abandonment hearing because there was no indication that the
motion court had ever actually granted the extension motion, and the motion court cannot
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retrospectively grant it; thus, the amended motion was untimely, and an abandonment
inquiry is necessary.

Wilson v. State, 2016 WL 4362129 (Mo. App. E.D. Aug. 16, 2016):

Holding: Even though first public defender withdrew from case and 29.15 court granted
second public defender a second extension of time to file an amended motion, Rule
29.15(g) authorizes only one extension of time for a total time of not more than 90 days
from appointment of the original (first) public defender; the amended motion was
untimely, and case must be remanded for abandonment hearing.

Usry v. State, 2016 WL 5030350 (Mo. App. E.D. Sept. 20, 2016):

Holding: Even though the docket sheets reflected a later appointment of counsel than the
file-stamped written order appointing counsel, the date of the written order and file-stamp
control; amended motion was untimely and case remanded for abandonment hearing.

Propst v. State, 2016 WL 5030353 (Mo. App. E.D. Sept. 20, 2016):

Where Public Defender told 24.035 Movant that Public Defender would file his Form 40
for him and Movant signed a Form 40 for Public Defender to file, but Public Defender
then filed it late, motion should be deemed timely filed under third-party active
interference doctrine; Movant had done all he could by giving Form 40 to Public
Defender within time for filing it.

Facts: After Movant’s probation was revoked, a Public Defender met with Movant, told
him he had claims for postconviction relief, and provided Movant a completed Form 40
for him to sign. Movant signed it and gave it to Public Defender, who said he would file
it. However, Public Defender then filed it late. The motion court dismissed the case as
untimely.

Holding: The “abandonment doctrine” does not apply here because it applies to late-
filed amended motions only. Instead, the “active interference doctrine” applies. Where
an inmate prepares his initial Form 40 and does all he can reasonably do to ensure it is
filed on time, the late filing can be excused if caused solely from the active interference
of a third party beyond inmate’s control. Here, inmate singed a Form 40 prepared by the
Public Defender and relied on the Public Defender to timely file it, but Public Defender
failed to do so. Court cautions that while it is applying the active interference doctrine
here, it may not do so every time the Public Defender voluntarily injects itself into a
postconviction case and agrees to file a Form 40 for a movant.

Wallace v. State, 2016 WL 1435383 (Mo. App. E.D. April 12, 2016):

Holding: Where the motion court never ruled on Movant’s motion for extension of time
of 30 days to file amended motion, the motion was due within the initial 60 days under
Rule 29.15(g), and case must be remanded for an abandonment hearing, where the
motion was filed beyond the initial 60 days.

Richard v. State, 2016 WL 1579009 (Mo. App. E.D. April 19, 2016):

Holding: Even though the motion court’s findings stated that the amended 24.035
motion was “timely,” where there was nothing in the record indicating that the motion
court had actually ruled on the 30-day extension request and the amended motion was
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filed outside the initial 60 days, extensions will not be presumed to have been granted
without a record thereof; case is remanded for an abandonment hearing.

Johnson v. State, 2016 WL 1643271 (Mo. App. E.D. April 26, 2016):

Holding: Date for filing an amended 29.15 motion began on date the motion court
“notified” the public defender of the filing of the pro se motion, not the later date on
which counsel entered an appearance; case remanded for abandonment hearing where
counsel filed amended motion 60 days beyond notification date.

Mahone v. State, 2016 WL 2895086 (Mo. App. E.D. May 17, 2016):

Holding: Even though (1) the docket sheets reflect two times when the guilty plea and
sentencing transcript was filed (one “May 2 and the other “June 3”), and (2) whether the
amended 24.035 motion was timely depended on which date was the actual filing date,
appellate court determines the earlier date controls where the file-stamped date on the
transcripts stated “May 2” and Movant’s brief does not explain why the “June 3” date
should control; case remanded for abandonment hearing.

Austin v. State, 2016 WL 514233 (Mo. App. E.D. Feb. 9, 2016):

Holding: Where the record on appeal was unclear as to when a guilty plea transcript was
“filed” and when counsel was “appointed” under Rule 24.035, appellate court cannot
determine if amended motion was timely; case must be remanded for motion court to
determine if amended motion was timely, and if not, whether Movant was abandoned.

Patton v. State, 2016 WL 513655 (Mo. App. E.D. Feb. 9, 2016) & Hendricks v. State,
2016 WL 513497 (Mo. App. E.D. Feb. 9, 2016):

Holding: Even though 29.15 counsel requested a 30-day extension of time to file an
amended motion (for a total of 90 days), where motion court never ruled on the extension
motion, the amended motion filed after the initial 60-day deadline was untimely; case
must be remanded for abandonment hearing.

Adams v. State, 2016 WL 1086487 (Mo. App. E.D. March 15, 2016):

Holding: Even though Rule 24.035 counsel filed a 30-day request for an extension of
time to file amended motion pursuant to Rule 24.035(g), where the motion court never
ruled on the extension motion, counsel’s amended motion filed after the initial 60 days
was untimely, and appellate court must remand for an abandonment hearing.

Pulliam v. State, 2016 WL 1117144 (Mo. App. E.D. March 22, 2016):

Holding: (1) Even though the Rule 24.035 court granted a motion to allow
postconviction counsel to file an amended motion “out of time,” motion courts are not
authorized to extend the time for filing an amended motion beyond 30 days; (2) case is
remanded for an abandonment hearing on whether counsel abandoned Movant by filing
an untimely amended motion.

Robinson v. State, 2020 WL 372736 (Mo. App. S.D. Jan. 23, 2020):
Holding: Even though 24.035 motion court’s judgment stated that “if the Court has
erroneously found the amended PCR motion to be timely, then the Court finds that any
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delay is not attributable to Movant,” where the motion was in fact untimely, this did not
satisfy the requirements of a record on abandonment sufficient for the appellate court to
conduct its independent review as to the reason why postconviction counsel filed the
amended motion late; remanded for abandonment inquiry.

Borschnack v. State, 2020 WL 6336061 (Mo. App. S.D. Oct. 29, 2020):

Holding: (1) Even though motion court appointed the Public Defender to Movant’s Rule
29.15 case, where Public Defender never received the notice because the Clerk failed to
mail it, the appointment was “not effective” so there could be no “abandonment” by the
Public Defender’s failure to file an amended motion; and (2) Where Movant later
retained private counsel who filed an amended motion 169 days after his entry of
appearance, the amended motion was untimely because was due within 90 days after
retained counsel’s entry, and the “abandonment doctrine” does not apply to privately
retained counsel.

Harris v. State, 2019 WL 4292669 (Mo. App. S.D. Sept. 11, 2019):

Holding: Where appointed counsel filed 24.035 amended motion one day late and the
record does not show that motion court conducted an abandonment inquiry, case is
remanded to determine if Movant was abandoned by counsel.

Slavens v. State, 2019 WL 475828 (Mo. App. S.D. Feb. 7, 2019):

Holding: (1) The time for filing an amended 24.035 motion runs from the time the
Public Defender is first appointed; thus (2) even though the motion court purported to
vacate its original appointment of the Public Defender due to conflict of interest and
purported to grant second counsel a full 90 days to file an amended motion, the amended
motion filed by second counsel was untimely because the motion was required to be filed
within the time originally allowed to the first Public Defender. Case remanded for
abandonment hearing.

Borschnack v. State, 2019 WL 718878 (Mo. App. S.D. Feb. 20, 2019):

Even though (1) counsel entered 29.15 case and filed a motion claiming that prior
counsel had abandoned Movant by not filing an amended motion, and (2) the motion
court by docket entry wrote “hearing held” and granted new counsel a total of 90 days to
file an amended motion, where there was no transcript of the abandonment hearing, case
must be remanded to make a sufficient record for appellate court to determine that the
abandonment finding was not clearly erroneous.

Facts: In 2016, Movant timely filed a pro se 29.15 motion, and the Public Defender was
appointed. However, the Public Defender never entered an appearance or took any action
in the case. In 2017, retained counsel filed an entry, a motion to find that the Public
Defender had abandoned Movant, and a motion for a full 90 days from entry to file an
amended motion. The motion court, by docket entry, wrote “hearing held” and granted
retained counsel 90 days to file an amended motion.

Holding: The record is insufficient for the appellate court to carry out its duty to enforce
the time limits of 29.15. A sufficient record must be made to demonstrate on appeal that
the motion court’s determination of abandonment is not clearly erroneous. Here, a
presumption of abandonment arose because the Public Defender failed to file an amended
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motion or statement in lieu. But there is no transcript of the abandonment hearing for the
appellate court to review. The absence of a record prevents appellate court from
exercising its duty to enforce the time limits. Case must be remanded to motion court to
make a sufficient record of abandonment.

Oliphant v. State, 557 S.W.3d 541 (Mo. App. S.D. Oct. 15, 2018):
Holding: Where counsel filed amended 24.035 motion late, case must be remanded for
abandonment hearing.

Steele v. State, 2018 WL 3802025 (Mo. App. S.D. Aug. 10, 2018):

Holding: Where a retained private counsel filed Movant’s amended 29.15 motion late,
the abandonment doctrine cannot be used to deem the motion timely because
abandonment does not apply to privately retained counsel; thus, the only motion before
the court was a timely filed pro se amended motion, and since the motion court did not
adjudicate all claims in that motion, the judgment is not final and the appeal is dismissed.

Hewitt v. State, 2018 WL 2213653 (Mo. App. S.D. May 15, 2018):

(1) Where a motion court finds that counsel abandoned a Movant, the court must appoint
new counsel and grant new counsel time allowed by Rules 24.035 and 29.15 to file a new
amended motion or statement in lieu; (2) the motion court cannot find abandonment and
then deem an untimely amended timely-filed.

Facts: In Hewitt I, the appellate court found that the amended motion filed by
postconviction counsel was untimely, and remanded for an abandonment hearing. On
remand, the motion court found that counsel had abandoned Movant, but apparently then
deemed the amended motion timely filed, and re-issued its original Findings denying
relief on the merits. Movant appealed.

Holding: The motion court failed to follow the mandate of Hewitt I, which held that the
court was to conduct an abandonment hearing than then take further action “consistent
with [that] outcome.” This meant that if the motion court found abandonment, it was
required to (1) appoint new counsel for Movant, for purposes of filing a new amended
24.035 motion or statement in lieu, and (2) order that newly appointed counsel have 60
days from the time of counsel’s appointment to file the amended motion or statement in
lieu.

Corwin v. State, 525 S.W.3d 614 (Mo. App. S.D. Sept. 11, 2017):
Holding: Where 29.15 amended motion was filed late, case must be remanded for
abandonment hearing.

Prine v. State, 527 S.W.3d 930 (Mo. App. S.D. Sept. 25, 2017):

Holding: (1) Where Public Defender counsel who had entered appearance in 29.15 case
moved to withdraw one day before amended motion was due on grounds of conflict of
interest; and (2) motion court granted the motion and purported to allow an additional 90
days for new Public Defender counsel to file an amended motion, the amended motion
filed by new counsel was untimely, and case must be remanded for abandonment hearing.
The motion court’s appointment of second postconviction counsel did not “restart” the
amended motion clock; the date of the first appointment controls.
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Mitchell v. State, 2017 WL 3765822 (Mo. App. S.D. Aug. 31, 2017):

Holding: Where 29.15 Movant’s amended motion was filed one day late and it did not
appear that the motion court issued Findings on all the pro se and amended motion claims
(so as to make remand for abandonment hearing unnecessary), case must be remanded for
an abandonment hearing.

Greer v. State, 515 S.W.3d 831 (Mo. App. S.D. April 10, 2017):

Holding: Where the appellate record reflected when counsel was appointed to 24.035
case, but not when plea transcript was filed, appellate court cannot determine if amended
motion was timely filed; case remanded.

Southern v. State, 2017 WL 2570727 (Mo. App. S.D. June 14, 2017):

Holding: Even though 29.15 Movant’s counsel filed a “Motion to Consider Amended
Motion Under Rule 29.15 as Timely Filed” and the motion court stated in its Findings
that amended motion was “timely filed,” where the record on appeal did not contain the
“Motion to Consider ...” and the record did not show any specific ruling on that motion,
case must be remanded for an abandonment hearing; without some evidence in the record
as to the reason for the untimely filing of the amended motion, appellate court cannot
infer the motion court made an abandonment finding.

Hewitt v. State, 2017 WL 587292 (Mo. App. S.D. Feb. 14, 2017):

Where counsel had been appointed, time limit for filing amended 24.035 motion began to
run when guilty plea and sentencing transcript was filed, not when the probation
revocation hearing transcript was filed later; amended motion was untimely and case
remanded for abandonment hearing.

Facts: Movant pleaded guilty and received an SES. Later, his probation was revoked
and he was sent to DOC. He filed a 24.035 motion. In July 2013, counsel was
appointed. In April 2014, the guilty plea and sentencing hearing were filed. In April
2015, the probation revocation hearing transcript was filed. Counsel filed an amended
motion within 90 days of the filing of the probation revocation transcript.

Holding: The date for filing an amended motion began to run when the transcript of the
plea and sentencing was filed, not when the probation revocation transcript was filed.
Movant contends that he did not have a “complete” transcript until the probation
revocation transcript was filed. However, Movant’s sentencing was complete when he
received his SES. Even though the Rule 29.07 inquiry about effectiveness of counsel did
not occur until probation was revoked, this inquiry is not required at the conclusion of
final sentencing with an SES. Case remanded for abandonment hearing.

Altic v. State, 2017 WL 587290 (Mo. App. S.D. Feb. 14, 2017):

Holding: Where nothing in the record indicated that counsel’s request for an extension
of time to file Rule 29.15 motion had been granted, amended motion was untimely and
case must be remanded for abandonment hearing.

20



Williams v. State, 2016 WL 6651439 (Mo. App. S.D. Nov. 10, 2016):

(1) Where 29.15 legal file on appeal showed a “notification” of counsel, but no
“appointment,” it is not possible to determine from the record if counsel’s amended
motion was timely because there is no appointment date to count from under Rule
29.15(g); (2) counsel must be “appointed” for indigent movants, and (3) even though
the motion court’s Findings stated that counsel “timely filed” the amended motion,
where the legal file in 29.15 appeal did not contain date of appointment, the appellate
court cannot determine if the amended motion was timely; case must be remanded for
determination of whether amended motion was timely and possible abandonment
hearing.

Discussion: Under Rule 29.15(g), an amended motion is due the earlier of (1) the date
counsel is appointed, or (2) the date counsel that is not appointed enters an appearance.
Rule 29.15(e) requires appointment of counsel for indigent movants. Here, the court
apparently “notified” the public defender of the case indicating that this was an
“appointed” counsel case. But the record on appeal does not show a date of appointment.
Thus, it’s impossible to determine from the record on appeal when the amended motion
was due. Case must be remanded to determine when counsel was appointed, and possible
abandonment hearing if motion was not timely.

Yelton v. State, 2016 WL 7147941 (Mo. App. S.D. Dec. 7, 2016):
Holding: Where counsel’s amended 24.035 motion was untimely filed, case must be
remanded for an abandonment hearing.

Campbell v. State, 2016 WL 6945700 (Mo. App. S.D. Nov. 28, 2016):

Holding: Where postconviction counsel files a statement in lieu of amended motion,
there is no abandonment; by investigating the case and filing a statement complying with
Rule 29.15(e), counsel does not abandon a Movant.

Galbreath v. State, 2016 WL 3974566 (Mo. App. S.D. July 25, 2016):

Even though prior 29.15 counsel had filed a statement in lieu of amended motion, where
new 29.15 counsel filed a motion for abandonment, the motion court granted it, and new
29.15 counsel was allowed to file an amended motion, State waived claim on appeal that
the motion court should not have found abandonment and allowed the amended motion,
because State did not object on these grounds in the motion court.

Facts: Movant timely filed a pro se 29.15 motion, and later, counsel timely filed a
statement in lieu of amended motion. Subsequently, new counsel entered the case. New
counsel filed a motion to find abandonment and allow an amended motion, which the
motion court sustained. Counsel filed an amended motion. The State did not object in
the motion court. The court heard the case and issued a ruling on the merits.

Holding: The State claims on appeal that the motion court erred in finding abandonment
and allowing the filing of the amended motion. However, a party should not be allowed
on appeal to claim error on the part of the motion court when the party did not raise the
issue below and give the motion court an opportunity to rule on the issue. “To label the
state’s posture in the motion court as waiver, acquiescence, estoppel, invited error, or
Rule 78.09 violation yields the same result: we will not now address these complaints for
the first time on appeal.”
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Williams v. State, 2016 WL 4385081 (Mo. App. S.D. Aug. 17, 2016):
Holding: Even though counsel’s 29.15 amended motion was only one day late, court
remands for an abandonment hearing.

Wright v. State, 2016 WL 2753960 (Mo. App. S.D. May 11, 2016):

Holding: Even though the motion court decided the case on the merits after recognizing
that the amended 24.035 motion was untimely, the motion court was required to conduct
an abandonment hearing; case remanded for abandonment hearing.

Price v. State, 2016 WL 2864452 (Mo. App. S.D. May 13, 2016):
Holding: Where amended 24.035 motion was untimely filed, appellate court must
remand for abandonment hearing.

Hill v. State, 2016 WL 3453630 (Mo. App. S.D. June 23, 2016):
Holding: Where amended 24.035 motion was untimely filed, case must be remanded for
an abandonment hearing.

Gale v. State, No. SD341119 (Mo. App. S.D. June 30, 2016):

Holding: Even though the amended 29.15 motion was untimely, where (1) counsel
submitted it with a motion to consider the amended motion as timely filed, (2) counsel
explained in the timeliness motion that the untimely filing of the amended was due to the
fault of counsel and not Movant, and (3) the motion court granted the timeliness motion,
the motion court had implicitly ruled that abandonment occurred and accepted the
amended motion; thus, appellate court need not remand for an abandonment hearing.

Hatmon v. State, 2020 WL 4244589 (Mo. App. S.D. July 29, 2020):
Holding: Where counsel’s amended 24.035 motion was filed late, case must be
remanded for an abandonment hearing.

McAllister v. State, 2020 WL 2028267 (Mo. App. W.D April 28, 2020):

Holding: Even though 29.15 motion court stamped “leave granted” and signed a motion
to deem an amended 29.15 motion as timely filed, the record is insufficient for appellate
court to conduct its independent timeless review, because motion court failed to make
any findings of fact on this matter, require any testimony from postconviction counsel, or
inform Movant of counsel’s response and give Movant an opportunity to reply; case
remanded for abandonment inquiry.

Discussion: A sufficient record of abandonment is required on appeal for the appellate
court to determine that the finding of abandonment is not clearly erroneous. In an
abandonment inquiry, the motion court should inquire not only of postconviction counsel,
but should ensure Movant is informed of counsel’s response and given an opportunity to
reply. “Rubber stamping” counsel’s motion is not a sufficient inquiry and does not
provide a sufficient record for appeal.
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White v. State, 2020 WL 6572572 (Mo. App. W.D. Nov. 10, 2020):

Holding: Where (1) the record did not reflect that the motion court had granted
counsel’s request for an extension of time to file an amended 29.15 motion, and (2)
counsel filed the motion outside the un-extended time limit, case must be remanded for
abandonment hearing.

Eckert v. State, 2019 WL 7340509 (Mo. App. W.D. Dec. 31, 2019):

Holding: Even though postconviction counsel filed a motion for a 30-day extension to
file the amended motion as permitted by Rule 29.15(g), where the motion court never
ruled on the motion to extend time, the amended motion was untimely and case must be
remanded for an abandonment hearing; extensions cannot be presumed to have been
granted without a record thereof.

Muhammad v. State, 2019 WL 3083164 (Mo. App. W.D. July 16, 2019):

Holding: Even though Movant’s retained direct appeal counsel told Movant the wrong
time limit for filing his pro se Rule 29.15 motion, the untimely filing is not excused under
the third-party interference doctrine because Movant hired the attorney and is bound by
the attorney’s actions.

Stewart v. State, 2019 WL 1522905 (Mo. App. W.D. April 9, 2019):

Holding: Even though Movant’s pro se 29.15 motion was facially defective in not
sufficiently alleging facts or claims, postconviction counsel did not abandon Movant by
filing a statement in lieu of amended motion which set forth the review of the case which
counsel made; just because counsel cannot find valid claims does not equate to
abandonment.

Discussion: Movant contends that postconviction counsel abandoned him by filing a
statement in lieu of amended motion stating there were not additional claims to be
asserted, when the pro se motion failed to plead sufficient facts or claims. The statement
in lieu stated that counsel had reviewed the case before filing the statement in lieu. Most
postconviction cases do not have valid claims. Just because a movant files a pro se
motion does not mean that counsel will be able to find valid claims. Counsel has an
ethical duty not to raise invalid claims. Just because counsel cannot find valid claims
does not equate to abandonment. Movant does not on appeal allege any additional claims
that could have been raised. Movant argues that because the Missouri Supreme Court has
disallowed the Anders procedure, postconviction counsel should not be able to use
statements in lieu rather than filing a motion to withdraw. But Movant’s postconviction
counsel was not proceeding under Anders. Denial of postconviction relief affirmed.
Concurring opinion: Judge Ahuja would favor a rule requiring an abandonment hearing
when the pro se motion fails to assert any claim for relief or any facts to support a claim,
and counsel files a statement in lieu asserting no additional claims or facts.

Pickens v. State, 2019 WL 2260675 (Mo. App. W.D. May 28, 2019):

Holding: Even though 29.15 Movant’s counsel filed a motion under Rule 103.06 that
her amended motion was filed late because Case.net was unavailable (not functioning) on
the due date and counsel had proof of this, where the motion court never ruled on that
motion but simply noted the late filing date, case must be remanded for an abandonment
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hearing for motion court to determine in first instance if counsel abandoned Movant
because Case.net was unavailable.

Washington-Bey v. State, 2019 WL 659684 (Mo. App. W.D. Feb. 19, 2019):
Holding: Where a motion court had dismissed Movant’s timely-filed 29.15 motion in
2005 without appointing counsel, the motion court erred in ruling that it did not have
“jurisdiction” to hear Movant’s abandonment claim filed in 2018; a motion court in
which an original postconviction motion was timely-filed has jurisdiction to later reopen
those proceedings to address abandonment.

Perkins v. State, 2018 WL 2720913 (Mo. App. W.D. Aug. 7, 2018):

Holding: A “reply” filed in response to a statement in lieu of amended motion under
Rule 24.035(e) gives a Movant the opportunity to put facts on the record that could
trigger an independent abandonment inquiry.

Perkins v. State, 2018 WL 5795536 (Mo. App. W.D. November 6, 2018):

(1) Even though Movant’s original pro se motion (Form 40) said “to be amended by
counsel” for claims, and counsel later filed a timely statement in lieu of amended motion
that alleged no claims, this did not create a presumption of abandonment and there was
no need for an abandonment inquiry; and (2) even though, within 10 days of counsel
having filed the statement in lieu, Movant filed a pro se amended motion alleging claims,
this was not the Reply authorized by Rule 24.035(e), because it did not expressly
“respond to” counsel’s statements made in the statement in lieu; this pro se motion was
an untimely amended motion, and could not be considered.

Facts: Movant filed a timely pro se motion (Form 40) which listed as claims “to be
amended by appointed counsel.” On the last day for filing an amended motion, counsel
filed a statement in lieu, stating that counsel had investigated the case and found no
additional facts or claims than those alleged in the pro se motion. Within 10 days later,
Movant filed his own pro se amended motion, alleging claims.

Holding: (1) Movant claims that an abandonment inquiry is required because the
original Form 40 asserted no claims, and neither did the statement in lieu. However, that
is immaterial to whether appointed counsel complied with his duties under Rule
24.035(e). Appointed counsel stated in the statement in lieu that he had investigated the
case and that there were no claims to be raised. The statement in lieu is not deficient
merely because the Form 40 asserted no claims. (2) Rule 24.035(e) allows a Movant to
file a Reply to a statement in lieu. But a Reply must expressly respond to the statement
in lieu. Here, Movant filed his own pro se amended motion, which did not discuss the
statement in lieu at all. This amended motion cannot be considered because it is
untimely. The time for filing an amended motion expired on the 90" day (the day
counsel filed the statement in lieu).

Fields v. State, 2018 WL 1061592 (Mo. App. W.D. Feb. 27, 2018):

(1) Even though incarcerated Rule 29.15 Movant filed her pro se motion four years late,
where she alleged that before it was originally due, she mailed her motion to her direct
appeal attorney, who promised to file it for her but did not, these facts, if true, would
allow Movant to use “third-party interference” doctrine to excuse the untimely filing
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because did all she could do to file her motion on time; and (2) even though Movant
waited a long time to discover that her motion was never filed, her lack of diligence does
not defeat a “third-party interference” claim.

Facts: Movant was incarcerated. Her pro se Rule 29.15 motion was due in 2013.
Because Movant was experiencing some problems with the prison mail, her direct appeal
attorney told her to mail her pro se motion to him, and he would file it. Movant mailed
her motion before the deadline, but the attorney apparently never filed it. When Movant
filed a pro se motion four years later, she sought to use the “third-party interference”
doctrine to excuse the untimeliness. The motion court dismissed as untimely.

Holding: (1) Movant’s alleged facts, if proven, would be sufficient to invoke the “third-
party interference” exception to timeliness. By preparing her motion and sending it to
counsel within the original time limit, incarcerated Movant took all steps she could within
the time limitations to see that her motion was filed on time. (2) Even though Movant
did not act diligently thereafter to find out what happened to her motion, the length of the
inmate’s tardiness is irrelevant, because once the original deadline was missed, Movant
“completely waived” her 29.15 rights, absent an exception to timeliness. Nothing
Movant did after the original deadline could have cured the “complete waiver” which
occurred. Other cases have allowed an inmate to claim “third-party interference” more
than 15 years after an initial pro se motion was dismissed as untimely. Case remanded
for hearing on “third-party interference.”

Carter v. State, 2018 WL 1061688 (Mo. App. W.D. Feb. 27, 2018):

Holding: Where (1) 24.035 counsel was appointed June 3 and requested a 30-day
extension of time to file an amended motion, but the record does not reflect that the court
ever ruled on the extension request, and (2) the guilty plea and sentencing transcript was
filed on July 22, the amended motion was due 60 days after July 22, and the motion filed
afterwards was untimely; case remanded for abandonment hearing.

Staten v. State, 2018 WL 1158912 (Mo. App. W.D. March 6, 2018):

Holding: Where the record did not reflect that 24.035 counsel’s motion for extension of
time to file an amended motion had ever been ruled on, the amended motion filed by
counsel was untimely and case must be remanded for abandonment hearing.

Waggoner v. State, 2018 WL 1384567 (Mo. App. W.D. March 20, 2018):

Editor’s note: Judge Ahuja writes a significant dissenting opinion in which he contends
that 29.15 counsel can have abandoned Movant by filing an insufficient amended motion.
Here, counsel made only minor modifications to a pro se motion. Judge Ahuja notes that
the Missouri Supreme Court has deemed an amended motion a nullity when counsel
merely replicated a facially deficient pro se motion. The amended motion filed by
counsel here fails to demonstrate that counsel fulfilled counsel’s obligations under Rule
29.15(e) to investigate Movant’s claims and determine if additional facts and claims need
to be asserted.
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Ross v. State, 527 S.W.3d 116 (Mo. App. W.D. Aug. 22, 2017):

Holding: Where postconviction counsel filed amended 29.15 motion late, case must be
remanded for abandonment hearing; appellate court is unwilling to resolve factual issues
in the first instance concerning why motion was filed late.

Hougardy v. State, 2017 WL 2773953 (Mo. App. W.D. June 27, 2017):

Holding: Even though (1) 29.15 counsel told the motion court on the record that the
amended motion was filed late through no fault of Movant, and (2) motion court’s
Findings stated that motion was “timely filed,” appellate court must remand for
abandonment hearing because there is nothing in the record explaining why counsel filed
the amended motion late or whether the motion court found abandonment. The motion
court’s Finding that the amended motion was “timely filed” is clearly erroneous unless
the court found “abandonment.” Appellate court is not authorized to assume this
unexpressed Finding.

Cornelious v. State, 2017 WL 487013 (Mo. App. W.D. Feb. 7, 2017):

Holding: Even though privately-retained 29.15 counsel had represented Movant on
direct appeal and did not file an amended motion, the “abandonment” doctrine does not
apply to privately-retained counsel so no abandonment occurred; the “abandonment”
doctrine applies only to appointed counsel for indigent movants, and was intended to
ensure that the limited right to counsel provided by Rules 24.035(e) and 29.15(e)
protected the right to appointed counsel; Rules 24.035(e) and 29.15(e) do not impose
duties on privately-retained counsel.

Graves v. State, 2017 WL 770968 (Mo. App. W.D. Feb. 28, 2017):

Holding: Even though the 29.15 motion court “notified” the Public Defender that
Movant had filed a Form 40 rather than “appointed” the Public Defender and counsel
later entered an appearance, notification constitutes appointment and starts the time for
filing an amended motion (not the later entry of appearance date); since amended motion
was not timely filed, case remanded for abandonment hearing.

Moxley v. State, 2017 WL 968782 (Mo. App. W.D. March 14, 2017):

Holding: Where motion court “referred” a pro se 29.15 motion to Public Defender, this
notification was an appointment which started the time limits for filing amended motion;
where amended motion was not filed within 90 days of that date, case remanded for
abandonment hearing.

Hicks v. State, 2017 WL 1149192 (Mo. App. W.D. March 28, 2017):

Holding: Where nothing in the record on appeal showed that an extension of time to file
amended 29.15 motion had ever been requested or granted, the amended motion filed
beyond the initial 60-day time limit was untimely and case must be remanded for
abandonment hearing.

Price v. State, 500 S.W.3d 324 (Mo. App. W.D. Oct. 4, 2016):
Holding: Where amended 29.15 motion was filed late, case must be remanded for
abandonment hearing.
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Williams v. State, 2016 WL 6591793 (Mo. App. W.D. Nov. 8, 2016):

Holding: Where amended 29.15 motion was untimely filed, case must be remanded for
abandonment hearing; the only exception is where the motion court has adjudicated all
claims in both the pro se and amended motions.

Williams v. State, 2016 WL 4087054 (Mo. App. W.D. Aug. 2, 2016):

Even though 24.035 Movant had not returned a public defender application, motion court
should not have granted public defender’s motion to withdraw without giving Movant
notice and opportunity to be heard, and without determining if counsel’s withdrawal
would constitute “abandonment.”

Facts: Movant filed a pro se 24.035 motion. The Public Defender was appointed, but
before filing an amended motion or statement in lieu, moved to withdraw because
Movant had not returned a public defender application. The withdrawal motion did not
include Movant on the certificate of service. The motion court granted the withdrawal
motion without notifying Movant or giving him an opportunity to be heard. The court
then denied the pro se 24.035 motion without a hearing. Later, a different public
defender filed for an appeal out-of-time. The appellate court granted late notice of
appeal.

Holding: Rule 24.035(e) gives indigent Movants the right to appointed counsel at the
motion court level (though the right to appointed counsel on appeal is “less clear”).
Once appointed, counsel had a duty to file an amended motion or statement in lieu. The
motion court was required to determine whether allowing counsel to withdraw would
constitute an “abandonment” under the Rule, before allowing the withdrawal. Further,
the motion court was required to give notice and opportunity to be heard to Movant
before allowing the motion to withdraw. Counsel also was required to give notice to
Movant that counsel was withdrawing, because counsel has an obligation to do that
anytime counsel withdraws. The motion court abused its discretion in allowing counsel
to withdraw without these requirements. Reversed and remanded for abandonment and
indigence inquiry.

Sayre v. State, 2016 WL 3537761 (Mo. App. W.D. June 28, 2016):

Holding: Where (1) the amended 24.035 motion was not timely filed, (2) it contained a
different claim that the pro se motion, and (3) the motion court issued Findings only on
the amended motion, appellate court must remand for an abandonment hearing because
that will determine which motion (amended or pro se) must be considered; the only time
that an appellate court need not remand for an abandonment hearing is when the motion
court issued Findings on all of the amended and pro se claims.

McCullough v. State, 2016 WL 312652 (Mo. App. W.D. Jan. 26, 2016):
Holding: Where amended 29.15 motion was untimely filed, appellate court must remand
for an abandonment hearing.
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Frazee v. State, 480 S.W.3d 442 (Mo. App. W.D. Jan. 26, 2016):

Holding: Where amended 29.15 motion was not timely filed, appellate court must
remand for an abandonment hearing; remand is unnecessary only where all claims in both
the pro se and amended motions have been adjudicated with written findings.

Ramirez v. U.S., 2015 WL 5011965 (7t Cir. 2015):
Holding: Defendant was abandoned by postconviction counsel who missed deadline to
appeal the denial of his motion to vacate.

Foley v. Biter, 2015 WL 4231283 (9™ Cir. 2015):

Holding: Federal habeas petitioner was abandoned by counsel where counsel failed to
communicate with petitioner, threw away petitioner’s letters under the mistaken belief
counsel was no longer doing the representation, failed to notify petitioner that his petition
was denied, and failed to appeal; this was true even though petitioner waited a long time
to try to rectify the situation, because petitioner was under belief caused by counsel that
there would be a long delay before receiving a decision from district court.

Ake Issues

* Ayestas v. Davis, u.S. , 138 S.Ct. 1080 (U.S. March 21, 2018):

Holding: Applicants seeking funding for expert and investigative assistance under 18
U.S.C. Sec. 3599 must only show that their requests are “reasonably necessary” for their
cases; Court rejects stricter test which required applicants to show both a “substantial
need” for services, and that the merits of their claims were not procedurally barred.

* McWilliams v. Dunn, u.S. , 137 S.Ct. 1790 (U.S. June 19, 2017):

Holding: Ake v. Oklahoma, 470 U.S. 68 (1985) holds that an indigent defendant is
entitled to expert mental health assistance for (1) examination of the defendant, and
expert assistance in (2) evaluation, (3) preparation and (4) presentation of the defense.
Even though Alabama provided defendant with an expert for an examination, the expert
was not available for the other prongs of Ake; thus, the state court’s ruling that the expert
satisfied Ake was an unreasonable application of federal law. The expert did not help the
defense evaluate extensive medical records or translate those into a legal strategy; prepare
an explanation for why defendant was not faking his symptoms; prepare for direct or
cross-examination of any witnesses; and did not himself testify.

Panetti v. Davis, 103 Crim. L. Rep. 456 (5™ Cir. 7/11/17):
Holding: Death-sentenced inmate was entitled to funding for experts in order to
challenge death sentence.

Sorto v. Davis, 101 Crim. L. Rep. 298 (5™ Cir. 6/15/17):
Holding: Defendant was entitled to funding to pursue Atkins claim as bar to execution.
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U.S. v. Pete, 99 Crim. L. Rep. 70 (9" Cir. 4/11/16):
Holding: Juvenile who won resentencing under Miller was entitled to an expert to show
that he had matured and been rehabilitated in prison.

State v. Dahl, 2016 WL 280417 (lowa 2016):
Holding: Motions by indigent Defendants for funding of investigators should be
conducted ex parte, so that Defendants need not reveal their defense to prosecution.

People v. Kennedy, 103 Crim. L. Rep. 353 (Mich. 6/29/18):
Holding: Indigent defendants have right to court-appointed DNA expert to assist with
defense.

Appellate Procedure

State v. Russell, 2020 WL 2036711 (Mo. banc April 28, 2020):

Where (1) before Bazell, Defendant pleaded guilty to felony stealing, Sec. 570.030, and
received a suspended imposition of sentence, but (2) after Bazell, when the State sought
revocation, he timely objected to felony sentencing but received a 7-year sentence
anyway, Defendant can raise this error on direct appeal because Sec. 547.070 authorizes
a direct appeal of final judgments, and Bazell applied forward to his case. Remanded for
misdemeanor sentencing.

Facts: In 2013, Defendant pleaded guilty to felony stealing and received an SIS. In
2016, Bazell was decided, effectively making the offense a misdemeanor. In 2017, the
State sought to revoke Defendant’s probation. At his sentencing, Defendant timely
asserted that Bazell required misdemeanor sentencing and objected to felony-level
sentencing. The court imposed a 7-year sentence. Defendant filed a direct appeal.
Holding: The State argues that Defendant cannot do a direct appeal of a guilty plea,
and that his sole remedy, if any, was under Rule 24.035 for imposing an excessive
sentence. The right of appeal is statutory. Sec. 547.070 provides a direct appeal in all
cases of final judgment. This statutory language does not prohibit the right of appeal
after guilty pleas, and neither can the Supreme Court, because Mo. Const. Art. V, Sec. 5,
prohibits the Court from enacting Rules that change substantive rights “or the right of
appeal.” Rule 24.035 does not purport to change the right of appeal. It simply provides
that procedure for seeking relief from an excessive sentence in the sentencing court.

Rule 24.035 does not say — and the Court could not adopt a rule that says — this procedure
supplants the statutory right to direct appeal. This Court has previously stated that Bazell
applies “forward” and the “appropriate remedy is a direct appeal.” Defendant raised his
Bazell claim after Bazell — i.e., forward — and he pursued a direct appeal. While
Defendant could have waived his claim by not objecting at his sentencing, here, he did
object and fully preserved his Bazell issue for appeal. Judgment reversed and remanded
for sentencing as misdemeanor.

Lemasters v. State, 2020 WL 2029271 (Mo. banc April 28, 2020):

Where (1) Defendant/Movant’s sentence and judgment stated he had been convicted of
two counts, when he actually had only been convicted of Count I; (2) Defendant/Movant
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took a direct appeal of the two counts, (3) the appellate court “affirmed’ conviction on
Count I but remanded with directions to “vacate” Count II (the erroneous count); (4) the
trial court made a docket entry stating only “affirmed,”” and (4) Movant filed his pro se
29.15 motion 97 days after the mandate on direct appeal, the 29.15 motion is premature
— not untimely -- because there was no “final judgment” in the criminal case since the
trial court did not strictly follow the appellate mandate to vacate Count Il; (2) this is true
even though the trial court discovered its error in the sentence and judgment, and sua
sponte corrected it before the appellate court ruled in the direct appeal.

Facts: Defendant was convicted at jury trial of Count I. The State dismissed Count II.
The written sentence and judgment erroneously stated Defendant had been convicted of
both Count I and Il. While the direct appeal was pending, the trial court, sua sponte,
discovered the error in the written sentence and corrected it, but no one told the appellate
court. On direct appeal, the appellate court “affirmed” Count I, and remanded with
directions to vacate Count Il. The trial court then made a docket entry saying only
“Affirmed.” Defendant/Movant then filed a pro se 29.15 motion 97 days after the
mandate — beyond the permissible 90 days. Movant argued an exception to timeliness,
which the motion court found and ultimately denied relief on the merits. Movant
appealed.

Holding: The immediate issue on appeal is whether the pro se motion is timely filed.
Movant now asserts a new theory, for the first time on appeal, as to why his motion is
premature, not untimely. The State argues this is waived because not raised below. But
that doesn’t end the inquiry here, because there’s no final judgment. When an appellate
court gives specific direction to a trial court on remand, the trial court cannot deviate
from the appellate court’s direction. Here, contrary to the appellate court’s remand
direction, the trial court did not vacate Count Il on remand. This may have been because
the trial court had already fixed the error, but strict compliance with the appellate court’s
direction was still required. Given the trial court’s failure to strictly comply with the
appellate direction, no “new judgment” has yet been entered here. Further, a judgment of
conviction that resolves fewer than all counts is not “final.” Thus, Movant’s motion is
prematurely filed. The motion will be deemed filed after final judgment is entered, and
when the time for filing commences under Rule 29.15(b).

State v. Waters, 2020 WL 1270751 (Mo. banc March 17, 2020):

Holding: Where (1) a jury convicts on some counts of an indictment or information and
Defendant is sentenced on those counts, but (2) the jury hung on other counts and those
counts remain pending, the judgment is not “final” because all counts have not been
disposed, so appellate court lacks jurisdiction for appeal.

Discussion: Sec. 547.070 authorizes appeals only of final judgments. A judgment in a
criminal case is final only if the judgment disposes of all disputed issues and leaves
nothing for future adjudication. Here, Defendant was sentenced on some counts, but
other counts on which the jury hung remain pending. There is not a final judgment so
long as any count in the indictment or information remains pending. Thus, the appellate
court lacks jurisdiction for appeal. Cases to the contrary should no longer be followed.
In situations such as the one here, trial courts can avoid a defendant being incarcerated on
some sentences with no right to appeal by avoiding imposing sentence on all counts until
all counts are finally disposed, though this is not required. Appeal dismissed.
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State v. Ward, 2019 WL 1247070 (Mo. banc March 19, 2019):

Holding: Where, after bench trial, a trial court entered a judgment finding a statute
“unconstitutionally overbroad” as applied to Defendant and also finding Defendant “not
guilty,” case is remanded to trial court to clarify the nature of the court’s ruling, because
the State cannot appeal a factual verdict of “not guilty” since that would be barred by
Double Jeopardy, but could appeal a dismissal on grounds that the statute was overbroad.

In the Interest of D.C.M. v. Pemiscot County Juvenile Office, 578 S.W.3d 776 (Mo.
banc Aug. 13, 2019):

Holding: (1) Even though Juvenile turned 18 and was released from supervision while
appeal of his adjudication (juvenile conviction) was pending, the case is hot moot since
his juvenile adjudication could be used against him in any later adult proceeding, and
there is a stigma that flows from the judgment against him; (2) Juveniles have right to
effective assistance of counsel but no statute or case provides a mechanism to raise such a
claim, so Court holds that (a) if the claim can be adjudicated from the direct appeal
record, court will resolve the claim on direct appeal, but (b) if the claim requires an
evidentiary hearing (which will be likely for claims of failure to investigate or prepare, or
pursue particular defenses or witnesses), case will be remanded to juvenile court for
evidentiary hearing; and (3) if counsel is found ineffective, Juvenile will receive a new
adjudication hearing.

State v. Hughes, 563 S.W.3d 119 (Mo. banc Dec. 18, 2018):

Holding: (1) Taking a motion to suppress evidence “with the case” during a bench trial
largely negates the purpose of a motion to suppress, one of which is to avoid delays
during trial in determining the issue, but since the parties didn’t object to the procedure,
any error in failing to rule on the motion before trial is not preserved; (2) even though
defense counsel stated “no objection” during the bench trial to introduction of evidence
that was the subject of the motion to suppress, this did not waive the claim under the
facts of this case because under the mutual understanding doctrine, the parties understood
that this meant no objection other than those stated in the motion to suppress; however,
this should be avoided by making objections to admission of contested evidence during
the bench trial and having the motion to suppress ruled before trial; but (3) there was no
prejudice in denying the motion to suppress because defense counsel introduced evidence
through questioning of police (about whether they found drugs in Defendant’s property)
or stipulated to other evidence (lab reports) which proved Defendant’s guilt; Defendants
waive any objections to evidence made part of the record through their own questioning
even if counsel’s actions in doing so were strategic.

Goldsby v. State, 2018 WL 3626507 (Mo. banc July 31, 2018):

Holding: (1) The docket fee required by Rule 81.04(e) is not a jurisdictional prerequisite
for appeal; (2) where an appellant timely files a notice of appeal but fails to pay the
docket fee at that time, the appellant must be given notice of the procedural defect under
Rule 84.08 and given 15 days to remedy the defect by paying the fee; thus (3) where
appellant timely filed his notice of appeal, but paid his docket fee after the time for notice

31



of appeal had expired, appellant cured his procedural defect and appellate court has
jurisdiction to hear the appeal.

Discussion: To interpret Rule 81.04(e)’s requirement of a docket fee as a necessary for
the notice of appeal to be valid would violate Mo. Const. Art. V, Sec. 5’s prohibition on
the Supreme Court establishing rules affecting the statutory right to appeal. Under Art.
V, Sec. 5, it is for the legislature to set the requirements for the right to appeal. Sec.
512.050 requires only the filing of notice of appeal, and while the statute specifically
allows the Supreme Court to impose additional requirements for an appeal, those
requirements do not affect “the validity of the appeal.” Since Sec. 512.050 no longer
requires the filing of a docket fee for a notice of appeal to be effective, the Supreme
Court may not so require either. Cases to the contrary should no longer be followed.

State v. Rohra, 545 S.W.3d 344 (Mo. banc May 1, 2018):

Holding: Where (1) the information charged Defendant with unlawful possession of a
firearm because he had a prior felony “conviction,” and (2) Defendant pleaded guilty to
unlawful possession of a firearm, Defendant, by pleading guilty, waived his argument
that the prior felony did not count as a “conviction” because it was a deferred prosecution
under Oklahoma law; and (2) even though a direct appeal from a guilty plea lies if the
charging document is insufficient, Defendant’s claim on appeal is not a challenge to the
sufficiency of the information but is a substantive legal argument over the meaning of the
word “conviction” in Sec. 571.070, which was waived by the guilty plea.

State v. Pierce, 2018 WL 2928086 (Mo. banc June 12, 2018):

(1) Even though the sentencing judge erroneously believed that persistent offender status
increases the minimum sentence (when it increases only the maximum sentence), where
the judge explained that he was sentencing Defendant to prevent recidivism, Defendant
must show that the judge’s mistaken belief as to the sentencing range played a significant
part in the sentence imposed in order to receive plain error relief; here, the Defendant
Cannot meet that test because of the judge’s statements about recidivism; and (2) Even
assuming that Defendant did not “consent” to allow Officers into his home, where
Officers entered his home after Defendant called a suicide hotline and was mentally
disturbed, and Officers saw child pornography on Defendant’s computer when they
entered the home, application of the exclusionary rule to suppress the pornography is not
warranted, because the exclusionary rule is designed to deter police misconduct, but
here, there is no indication the police acted in bad faith in entering the home.

Facts: Defendant was found guilty of a Class B felony as a persistent offender. Under
Sec. 558.016.7(2), this increases the maximum sentence to 30 years, but the minimum
sentence remains five years. The sentencing judge stated that the sentence was 10 to 30
years, and sentenced Defendant to 15 years to prevent recidivism.

Holding: Defendant seeks re-sentencing based on plain error. However, this Court has
never vacated a sentence based on plain error simply because the record shows that the
judge was mistaken about the range of punishment. Rather, this Court has vacated
sentences when the record shows the judge imposed a sentence based on his mistaken
belief. To obtain plain error relief, Defendant must show that the judge’s mistaken belief
played a significant part in his sentencing decision. Here, while the record shows that the
judge held a mistaken belief about the range of punishment, he said he was basing his
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sentence on the need to prevent recidivism. Thus, Defendant has failed to show manifest
injustice. To the extent that court of appeals’ decisions have granted resentencing based
on plain error merely because a sentencing court held a mistaken belief about the range of
punishment, those cases should no longer be followed.

Bartlett v. Mo. Dept. of Insurance, 2017 WL 3598216 (Mo. banc Aug. 22, 2017):
Where a circuit court issued a summons rather than a preliminary writ in a mandamus
action and then purported to enter a “judgment” on the merits, this procedure was not
authorized by Rule 94 and the ‘‘judgment” is not appealable. An “appeal” will lie from
the denial of a mandamus writ petition only when a lower court has issued a preliminary
order in mandamus then denies a permanent writ. In the absence of a preliminary writ,
petitioners’ remedy was to file a new mandamus action in the next highest court.
Facts: Petitioners/appellants filed a “petition for writ of mandamus.” The clerk asked
petitioners/appellants if they wanted the case handled as a writ or a “regular” civil case.
Petitioner/appellants told the clerk to treat it as a “regular” civil case. The circuit court
then issued a summons, directing defendant to answer. Defendant objected on grounds
that the circuit court could only issue a preliminary order in mandamus. The circuit court
eventually entered a “judgment” on the merits, denying a permanent writ.
Petitioners/appellants appealed.
Holding: The rules of mandamus are different than for normal civil actions. A petitioner
is required to file an application, suggestions in support, and exhibits supporting the
application, Rule 94.03. Instead of issuing a summons in a mandamus proceeding, the
circuit court issues a “preliminary order,” or preliminary writ of mandamus, if the court
believes a preliminary order should be granted, Rule 94.04. If the court does not grant a
preliminary order, the petitioner then must file its writ petition in the next highest court.
In contrast, an appeal will lie from the denial of a writ petition when a lower court has
issued a preliminary order in mandamus but then denies a permanent writ. Here, the
circuit court ultimately purported to deny petitioners’ writ on the merits. But having
never been granted a preliminary writ, petitioners’ course of action was to file a new
mandamus action in the next higher court; they cannot “appeal.” Appeal dismissed.
Editor’s Note: In State ex rel. Tivol Plaza, Inc. v. Mo. Comm’n on Human
Rights, 527 S.W.3d 837 (Mo. banc Aug. 22, 2017), the Court exercised its discretion to
treat the issuance of a summons as a preliminary writ to allow an appeal due to the
general interest and important of the merits issue in that case, but stated “[p]arties should
not expect unending tolerance from the appellate courts for such failures to follow Rule
94.04.”

McKay v. State, 2017 WL 2774621 (Mo. banc June 27, 2017):

Holding: Where (1) appellate court “affirmed in part and remanded in part” for a
hearing on whether Defendant was denied a speedy trial: (2) Movant filed 29.15 motion
regarding “affirmed” convictions; (3) Movant ultimately was denied relief on “affirmed”
convictions by motion court and on subsequent appeal; and (4) after Movant was later
denied relief on “remanded” speedy trial claim and subsequent appeal, he filed a second
29.15 motion (within 90 days of that appellate mandate) alleging ineffective assistance
regarding the speedy trial remand, the second motion was not a prohibited “successive”
motion because the first 29.15 motion was premature on these unusual facts. The
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appellate court should not have “affirmed in part and remanded part,” but either reversed
all the convictions or held the case pending remand (because the speedy trial issue would
affect all the convictions), in which case there would have been only one mandate
followed by one 29.15 motion. For future reference, where a premature 24.035 or 29.15
motion is filed, it should be held pending the time for filing of a postconviction motion.
(Revised Rules 24.035 and 29.15 effective Jan. 1, 2018, provide for this.)

Discussion: Because Rule 29.15 allows only a single postconviction motion, it is vital
that a Movant not be misled into filing his motion prematurely and thereby lose the
ability to seek postconviction relief of a still-pending claim through partial affirmance of
a judgment. An appellate court cannot “affirm in part” a conviction it is remanding for
further hearing and possible vacation. A review of the opinion shows the appellate court
did not, in fact, “affirm in part” but instead rejected all claims other than the speedy trial
claim. But the speedy trial claim related to all convictions. The appellate court should
have either reversed all the convictions, or held the case pending a remand (and appeal
back to the appellate court). Then there would have been only one mandate, following
which a single 29.15 motion could have been filed.

Mercer v. State, 2017 WL 986109 (Mo. banc March 14, 2017):

(1) Where Petitioner filed a motion under Sec. 547.035 claiming that DNA testing would
prove actual innocence, trial court erred in dismissing the motion by docket entry without
entering findings of fact and conclusions of law to allow meaningful appellate review; (2)
the 12-month window for seeking late notice of appeal under Rule 30.03 applies to Sec.
547.035 motions, not the shorter 6-month window for civil cases under Rule 81.07(a); (3)
even though the trial court’s docket entry was not denominated a “judgment,” it was
appealable because Rule 74.01(a)’s requirement for use of the word “judgment” does
not apply to postconviction cases.

Facts: In October 2013, Petitioner filed a motion for postconviction DNA testing under
Sec. 547.035. In April 2014, the trial court dismissed the motion by docket entry which
said the motion was “overruled and denied.” In August 2014, Petitioner wrote the trial
court a letter saying that the court had failed to issue required findings. In March 2015,
Petitioner filed a 30.03 motion seeking late notice of appeal, which the Southern District
granted.

Holding: As an initial matter, the 12-month window for seeking a late notice of appeal
(Rule 30.03) rather than the 6-month window for a civil case (Rule 81.07(a)) applies to
postconviction cases, so there is jurisdiction for the appeal under Rule 30.03. Also, even
though the docket entry was not denominated a “judgment,” as required by Rule 74.01(a),
that Rule is inapplicable to postconviction cases because it would delay processing of
postconviction claims. Rule 78.07(c) requires a petitioner who claims error relating to
the failure to make findings to bring this to the attention of the trial court, but here,
Petitioner did that by sending his letter telling the trial court it had to make findings. Sec.
547.035 requires findings sufficient for meaningful appellate review. Reversed and
remanded for findings.

Green v. State, 2016 WL 4236156 (Mo. banc Aug. 9, 2016):
Holding: (1) Where Movant’s pro se 29.15 claims were attached to his amended
motion, but the motion court expressly ruled only on the amended motion claims, the
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judgment is not final under Rule 74.01(b) for purposes of appeal because there was not an
adjudication of all claims; (2) Rule 78.07(c) applies to postconviction motions, but even
though Movant did not file a 78.07(c) motion to correct the “form or language” of the
judgment regarding the omitted claims, 78.07(c) is inapplicable here because there is a
difference between an error with the “form or language” of an adjudicated claim, and the
failure to adjudicate the claim itself (as here); and (3) even though Rule 73.01(c) provides
that “all fact issues upon which no specific findings were issued shall be considered as
having been found in accordance with the result reached,” this Rule is inapplicable here
because there is a difference between “fact issues” and unadjudicated claims (as here).
Appeal dismissed.

State v. Smiley, 478 S.W.3d 411 (Mo. banc Jan. 26, 2016):

Even though the trial court ruled before plea or trial that the three-year mandatory
minimum sentence for ACA was unconstitutional as applied to Juvenile-Defendant, this
was not a final judgment, so the State had no right to appeal under Sec. 547.200; the
State or Defendant cannot appeal or seek a writ until after the trial court renders a final
judgment, i.e., an actual dismissal of the charge or actual sentence.

Facts: Juvenile-Defendant was charged with armed criminal action. Sec. 571.015
contains a mandatory minimum three-year sentence for ACA. Before any plea or trial of
Defendant, the trial court ruled that the three-year mandatory minimum was
unconstitutional as applied to juveniles, because juveniles must receive individualized
sentencing under cases such as Miller v. Alabama, 132 S.Ct. 2455 (2012). The State
appealed.

Holding: The appeal must be dismissed because there is no authority to appeal at this
stage. The trial court did not dismiss the ACA. Rather, it merely purported to strike the
three-year minimum. Sec. 547.200.1 and 2 allow the State to appeal in certain
enumerated circumstances and “in all other criminal cases except in those cases where
the possible outcome of such appeal would result in double jeopardy.” However, appeals
may only be sought after a final judgment that disposes of all issues. In criminal cases, a
final judgment occurs when sentence is entered or the trial court dismisses the case before
trial in such a manner to preclude further prosecution. Here, even though the trial court
denominated its ruling a “judgment,” Defendant has not been convicted or sentenced.
The State argues the court’s ruling is an “effective” dismissal. But Defendant continues
to face trial on the ACA charge. Thus, the court’s ruling is not a dismissal. If Defendant
is found guilty, the court’s ruling merely suggests what the court will do at sentencing;
the court cannot state what its sentence will be before conviction. If Defendant is
convicted of ACA, the trial court will face several alternatives. It can hold that the ACA
statute is unconstitutional as applied to Defendant, does not allow the court to impose any
sentence, and dismiss the charge; in that event, the State can then appeal under the “all
other criminal cases” language of 547.200.2. Or the court can sentence Defendant to a
minimum three years, in which case the Defendant can appeal and pursue her
constitutional claim on appeal. Or the court can purport to impose an SIS or SES, which
the State can challenge through an extraordinary writ. Appeal dismissed.
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State v. Johnson, 2020 WL 2028265 (Mo. App. E.D. April 28, 2020):

Holding: Where Appellant’s letter to Court cited a new, post-briefing opinion and made
arguments about the opinion, under Eastern District Rule 370 the letter can only call the
Court’s attention to a new case by citing a new opinion; arguments about the opinion
belong in a supplemental brief, which can only be filed with leave of Court; Court strikes
letter.

City of Bellefontaine Neighbors v. Carroll, 2020 WL 202097 (Mo. App. E.D. Jan. 14,
2020):

Holding: Where City had announced at trial that it was abandoning a certain charge
against Defendant, but trial court’s judgment found Defendant guilty of that charge
anyway, judgment of conviction on that count is reversed and appellate court amends the
judgment accordingly.

Rogers v. State, 2020 WL 6139863 (Mo. App. E.D. Oct. 20, 2020):

Holding: Where the motion court issued Findings on only three of Movant’s four Rule
24.035 claims, there is no “final judgment” for purposes of appeal because not all claims
were disposed of; case dismissed and remanded with directions to rule on all claims.

Harding v. State, 2020 WL 7702249 (Mo. App. E.D. Dec. 29, 2020):

Holding: Even though constitutional claims must generally be raised on direct appeal,
where 29.15 Movant was unaware of alleged Brady violation during the direct appeal and
only discovered it during the postconviction case, fundamental fairness require that it be
allowed to be considered in postconviction case (but claim fails on merits because non-
disclosed information not material).

Tresler v. State, 2019 WL 6704881 (Mo. App. E.D. Dec. 10, 2019):

Holding: (1) Where 29.15 Movant raised four claims, but motion court only ruled on
three of them, there is no final judgment so appeal must be dismissed; and (2) Movant
was not required to file a Rule 78.07(c) motion to preserve the non-decided claim,
because such a motion is required only where a motion court explicitly denies a claim
without required findings; here, the motion court simply ignored the claim altogether.
Discussion: The State argues Movant was required to file a Rule 78.07(c) motion to
preserve the motion court’s failure to rule on his claim. But such a motion is required
only where a court explicitly denies a claim but without the required findings. When that
happens, the Movant must ask the motion court to amend the judgment to include
findings in order to preserve the claim for appeal. Here, however, the court’s findings
contain no acknowledgment or mention of the non-decided claim. This means there is no
final judgment. Case dismissed for lack of final judgment.
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State v. Johnson, 2019 WL 7157665 (Mo. App. E.D. Dec. 24, 2019):

Holding: Where (1) Defendant was convicted of murder in 1995 and exhausted all
appeals, but (2) in 2019, Prosecutor’s “Conviction Integrity Unit” filed a motion for new
trial alleging that Defendant was actually innocent, various Brady violations and other
claims to set aside the conviction, the motion was untimely and there is no statutory right
to appeal such an untimely motion; thus Eastern District must dismiss appeal. But
Eastern District transfers case to Missouri Supreme Court to decide questions of general
interest and importance such as whether and to what extent a duly elected Prosecutor can
correct prior wrongful convictions, and the procedures for doing so.

In the Interest of D.R.C., 2019 WL 4419695 (Mo. App. E.D. Sept. 17, 2019):
Holding: Where Juvenile turned 18 and was discharged from DY'S during the pendency
of his direct appeal, the case is moot and no exception to mootness applies, because
Juvenile has not challenged his adjudication of delinquency on appeal, and has admitted
committing the offenses; thus, collateral consequences concerns are not an issue in this
appeal.

Discussion: Juvenile seeks remand for a new dispositional hearing. Implicitly, he seeks
discharge from his commitment to DYS. But DYS has already discharged him. He has
received all relief he’s entitled to from this court or the juvenile court. We acknowledge
that exceptions exist to mootness, but those exceptions don’t apply here. The critical
distinction between Juvenile’s case and those found not to be moot is that cases found not
to be moot were challenging the initial adjudication of delinquency (such as challenging
sufficiency of evidence, or denial of right to counsel). Those cases were found not to be
moot because Juveniles could suffer collateral consequences as an adult. But Juvenile
here doesn’t challenge his adjudication of delinquency. That adjudication would stand,
regardless of the result reached on appeal on the merits.

State v. Mott, 2019 WL 923616 (Mo. App. E.D. Feb. 26, 2019):

Holding: Where Defendant/Appellant died before the mandate issued in his appeal (even
though an opinion affirming his conviction had issued), his death abates the prosecution
entirely and case is remanded with directions to dismiss the underlying criminal case.

C.S.G.Vv.R.G., 559 S.W.3d 416 (Mo. App. E.D. Oct. 23, 2018):

Holding: (1) Even though trial court may have lacked statutory authority to order
Defendant to pay Plaintiff’s mortgage in order of protection case, this did not deprive the
court of subject-matter jurisdiction and Defendant’s only remedy was to pursue a direct
appeal; Defendant could not later collaterally attack the order after Plaintiff sought civil
contempt and the court sought indirect criminal contempt for failure to pay; (2) on
remand, the court is directed to enter a judgment of civil contempt but before ordering a
jail sentence must convince itself of Defendant’s ability to pay, or create a non-
imprisonment remedy that would allow Defendant to purge himself of the contempt.
Discussion: (1) Defendant claims he cannot be held in contempt because the trial court’s
order directing him to pay the mortgage was not statutorily authorized. However, this is
an impermissible collateral attack on that judgment. Defendant could have taken a direct
appeal from the judgment, but did not. A contempt proceeding cannot be used to
collaterally attack the judgment. The underlying judgment can only be attacked if it is
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void for lack of personal or subject matter jurisdiction. Here, Defendant claims only that
the trial court lacked statutory authority. But even if true, the trial court had both
personal and subject matter jurisdiction. (2) An order of contempt must specify how
Defendant can purge himself of the contempt. Inability to pay is an affirmative defense
that must be raised by Defendant. However, the coercive purpose of imprisonment for
civil contempt is frustrated if Defendant does not have a key to the jailhouse door.

Before the trial court can enter a civil contempt order committing Defendant to jail for
failure to pay, it must convince itself that Defendant has ability to pay. If the court
cannot convince itself that Defendant has ability to pay, the court must fashion a different
remedy to allow Defendant to purge himself of contempt.

State v. Gray, 2018 WL 5538761 (Mo. App. E.D. Oct. 30, 2018):

Holding: (1) Where appellate court had remanded for hearing on whether new trial
should be granted due to newly discovered evidence, trial court abused discretion in not
granting a continuance to allow Defendant more time to subpoena necessary and critical
witness who was the subject of the new evidence; and (2) where appellate court had
remanded for hearing on newly discovered evidence, trial court was without authority to
do anything other than follow the appellate mandate, and failed to reasonably follow it
here when it denied a continuance for the necessary and critical witness who was the
subject of the newly discovered evidence motion.

McAllister v. State, 561 S.W.3d 492 (Mo. App. E.D. Nov. 20, 2018):

Holding: Where Movant’s amended 29.15 motion raised four claims on which the
motion court failed to issue findings, there is no final judgment disposing of all claims,
and the appeal must be dismissed.

Conn v. State, 564 S.W.3d 386 (Mo. App. E.D. Nov. 27, 2018):

Holding: Where Movant’s 24.035 motion asserted three claims, but the court failed to
issue Findings on one of the claims, there is no “final judgment” because the Findings did
not resolve all claims and issues, so the appeal must be dismissed.

State ex rel. Welty v. Lewis, 2018 WL 2630465 (Mo. App. E.D. June 5, 2018):
Holding: Writ of mandamus issues to compel trial court to denominate its dismissal on
the merits as a “judgment,” Rule 74.01(a), so that losing party can have right of appeal; a
trial court cannot deprive a losing party of the right to appeal, Sec. 512.020, by refusing
to denominate a dismissal as a “judgment.”

Maguire v. State, 2017 WL 4364474 (Mo. App. E.D. Oct. 3, 2017):

Holding: (1) Time for filing amended 29.15 motion began when counsel was first
appointed, and even though Movant later hired private counsel, motion court had no
authority to “rescind” appointment of appointed counsel (Public Defender) and grant
private counsel additional time to file amended motion beyond original time limit when
Public Defender was first appointed; (2) private counsel’s amended motion filed beyond
original time limit was untimely and cannot be considered; (3) Movant cannot use
“abandonment doctrine” to have amended motion be deemed timely because
“abandonment doctrine” does not apply to privately-retained counsel under Gittemeier;
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and (4) motion court can consider timely-filed pro se motion, but because motion court
did not issue Findings on all pro se claims, the judgment is not final and appeal must be
dismissed.

In the Interest of S.B.A., 530 S.W.3d 615 (Mo. App. E.D. Oct. 17, 2017):

Holding: Even though juvenile court terminated jurisdiction over Defendant-Juvenile
while appeal of his adjudication for a misdemeanor was pending, appellate court will not
dismiss case as moot because the misdemeanor adjudication could have significant
collateral consequences on Defendant in the future.

Emory v. State, 2017 WL 4896786 (Mo. App. E.D. Oct. 31, 2017):

Holding: Even though the motion court discussed a portion of Movant’s Rule 29.15
claim in its Findings, where the court did not rule on a second part of the claim, there is
no final judgment and the appeal must be dismissed.

Discussion: A final judgment which disposes of all claims in the motion is a prerequisite
for appeal. When a motion court fails to acknowledge, discuss, adjudicate or dispose of
all claims, the judgment is not final and the appeal must be dismissed. Although the
motion court denied the motion “on all grounds,” the appellate court has limited the
application of broad denials to claims specifically addressed in the judgment.

State v. Rohra, 2017 WL 5580221 (Mo. App. E.D. Nov. 21, 2017):

Holding: (1) Even though Defendant pleaded guilty to felon-in-possession, he may a
pursue a direct appeal on grounds that the information was defective because the
predicate felony did not count as a “conviction”; (2) Eastern District would hold that
where Defendant received a deferral of judgment in Oklahoma, this was not a felony
“conviction” under Sec. 571.070(1), which would render possession of a gun by
Defendant unlawful, but Eastern District transfers case to Missouri Supreme Court due to
general interest and importance.

Discussion: Defendant had filed a motion to dismiss, but ultimately pleaded guilty. The
State claims Defendant waived his claim about his Oklahoma judgment by pleading
guilty. But a defect in the information may be raised for the first time on appeal. An
information may be deemed insufficient if (1) it does not by any reasonable construction
charge the offense of which Defendant was convicted and (2) the defendant demonstrates
actual prejudice. The information here meets this test. A person who pleads guilty can
challenge an information by direct appeal.

State ex rel. Hayes v. Dierker, 535 S.W.3d 372 (Mo. App. E.D. Dec. 12, 2017):
Holding: (1) Mandamus is appropriate to review trial court’s sustaining of discovery
objections because trial court has no discretion to deny discovery which is relevant and
reasonably likely to lead to discovery of admissible evidence when the matters are neither
work product nor privileged; (2) party objecting to discovery must produce a privilege
log to enable opposing party to identify and show a substantial need for discoverable
work product that it cannot, without undue hardship, obtain by other means, as provided
in Rule 56.01(b).
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Murphy v. State, 2017 WL 588184 (Mo. App. E.D. Feb. 14, 2017):

Holding: Because plain error review is not available in Rule 24.035 cases, appellate
court cannot review Movant’s claim, not raised in his amended motion, that his felony
stealing conviction is contrary to Bazell.

State v. Feldt, 2107 WL 900082 (Mo. App. E.D. March 7, 2017):

Holding: (1) Even though (a) counsel filed a motion with the court indicating the parties
had agreed to waive a jury trial; (b) Defendant said after he was found guilty and
sentenced that he and counsel had “discussed” whether to have a jury trial; and ()
Defendant never objected to a bench trial, trial court plainly erred in conducting bench
trial because the record did not reflect with unmistakable clarity that Defendant
personally understood and voluntarily waived his right to a jury trial; and (2) even though
appellate court is granting new trial, it must first consider Defendant’s sufficiency of
evidence claim on appeal because to fail to do so would possibly subject Defendant to
double jeopardy, if State had presented insufficient evidence to convict (but evidence was
sufficient here).

State v. Cecil McBenge, 2016 WL 6695799 (Mo. App. E.D. Nov. 15, 2016):

(1) Even though Defendant and his brother's DNA were found at a murder scene where
Victim's house had been ransacked and Victim beaten to death, the evidence was
insufficient to convict of first degree murder because there was no evidence that
Defendant or his brother personally deliberated on the killing; but (2) because Defendant
was also charged with second degree felony-murder based on first degree burglary and
because the evidence was sufficient to prove Defendant committed first degree burglary
and Victim was killed as a result, case is remanded for trial on second degree felony-
murder. (3) Similarities between 1980 burglary in which Brother was implicated and
1984 burglary-murder were not sufficient to prove Defendant's motive, intent or identity
in 1984 murder, so evidence of 1980 murder was not admissible; there is no authority
providing that the motive, intent or identity exceptions to uncharged crimes applies to
crimes committed by an accomplice; Defendant's intent was never at issue because he did
not clam the offense was a mistake or accident; he denied committing the offense;
additionally, the 1980 murder's prejudicial effect was greater than its probative value.
Facts: Defendant and his brother were charged with first degree murder in the 1984
death of Victim. Alternatively, they were charged second degree felony-murder based on
burglarizing her house, and Victim's resultant death. Defendant's Brother dated Victim's
granddaughter and knew Victim kept money in a Calumet baking powder can in her
house. In 1980, Victim's house was burglarized. Brother was not linked to that crime
until 1986, when a fingerprint lifted from the scene was tested and matched Brother.
Brother was apparently never charged with the 1980 burglary because the three-year
statute of limitations ran by 1986. Meanwhile, Victim's house was burglarized again in
1984 in the crime at issue. Her house was ransacked, and Victim was beaten to death. In
2011, Brother's DNA was found on a cheese wrapper at the house, and Defendant's DNA
was found on a stocking. The trial court admitted evidence about the 1980 burglary to
prove Defendant's motive, intent and identity. The jury was instructed on first degree
murder, and second degree felony-murder based on the burglary. The jury convicted of
first degree murder.
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Holding: (1) The evidence is not sufficient to convict of first degree murder. The State
must prove Defendant committed acts which aided another in killing; it was Defendant's
conscious purpose in committing those acts that Victim be killed; and Defendant
personally deliberated on Victim's death. There is no evidence Defendant or his brother
personally committed Victim's murder or personally deliberated in killing Victim. There
is no evidence that Defendant or his brother had an agreement to kill Victim. There is no
evidence Defendant or his brother made a statement or exhibited any conduct indicating
an intent to kill Victim. No deadly weapon was used; instead Victim was beaten. While
the fact that Victim was beaten shows that someone deliberated, it does not prove that
Defendant deliberated. In short, there was not sufficient evidence to find Defendant
personally deliberated on Victim's death. The first degree murder conviction must be
reversed. (2) But this does not mean Defendant must be discharged. Here, Defendant
was also charged with second degree felony-murder based on burglarizing Victim's
house. It is not possible for appellate court to just enter a conviction for second degree
felony-murder because the jury was not required to find that Victim's death occurred as a
result of Defendant's commission of the burglary, although the jury had been so
instructed. Unlike first degree murder, a defendant may be convicted as an accomplice to
second degree murder without a finding that defendant had any culpable mental state
other than intent to promote commission of the offense. In other words, a defendant can
be convicted of second degree murder as an aider without proof that defendant
specifically intended to kill Victim. There was sufficient evidence to prove Defendant
committed first degree burglary and Victim was killed as a result. Case remanded for
trial on second degree felony-murder. (3) The trial court abused discretion in admitting
evidence of the 1980 burglary. The State argues the 1980 burglary is logically relevant to
prove motive, intent or identity. As an initial matter, there is no legal authority that the
State may use evidence of uncharged crimes committed by an accomplice to prove
motive, intent or identity. However, appellate court assumes for purposes of this appeal
only that the State may do this. Even so, the 1980 burglary should not have been
admitted. Even if evidence is logically relevant because it tends to prove guilt, it is
legally relevant only if its probative value outweighs the prejudicial effect. The 1980
burglary was more prejudicial than probative. There was not a strict necessity to admit
the 1980 burglary to show motive because other evidence showed motive, i.e.,
Granddaughter testified Brother knew Victim kept money in the Calumet can. The 1980
burglary did not show intent because Defendant never put his intent at issue. A defendant
puts intent at issue only if he admits the charged acts, but claims they were committed
innocently or by mistake. A defendant's denial of a charged act does not make intent an
issue. Nor did the 1980 burglary prove identity. Although there were similarities in the
1980 and 1984 crimes, there were also differences. The methodologies were not so
unusual and distinctive to resemble a "signature.”

State v. Brian McBenge, 2016 WL 6695801 (Mo. App. E.D. Nov. 15, 2016):

(1) Even though Defendant and his brother's DNA were found at a murder scene where
Victim's house had been ransacked and Victim beaten to death, the evidence was
insufficient to convict of first degree murder because there was no evidence that
Defendant or his brother personally deliberated on the killing; but (2) because Defendant
was also charged with second degree felony-murder based on first degree burglary and
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because the evidence was sufficient to prove Defendant committed first degree burglary
and Victim was killed as a result, case is remanded for trial on second degree felony-
murder. (3) Similarities between 1980 burglary and 1984 burglary-murder were not
sufficient to prove Defendant's motive or identity in 1984 murder, so evidence of 1980
murder was not admissible, because its prejudicial effect was greater than its probative
value.

Facts: Defendant and his brother were charged with first degree murder in the 1984
death of Victim. Alternatively, they were charged with second degree felony-murder
based on burglarizing her house, and Victim's resultant death. Defendant dated Victim's
granddaughter and knew Victim kept money in a Calumet baking powder can in her
house. In 1980, Victim's house was burglarized, but Defendant was not linked to that
crime until 1986, when a fingerprint lifted from the scene was tested and matched
Defendant. Defendant was apparently never charged with the 1980 burglary because the
three-year statute of limitations ran by 1986. Meanwhile, Victim's house was burglarized
again in 1984 in the crime at issue. Her house was ransacked, and Victim was beaten to
death. In 2011, Defendant's DNA was found on a cheese wrapper at the house, and his
brother's DNA was found on a stocking. The trial court admitted evidence about the
1980 burglary to prove Defendant's motive and identity. The jury was instructed on first
degree murder, and second degree felony murder based on the burglary. The jury
convicted of first degree murder.

Holding: (1) The evidence is not sufficient to convict of first degree murder. The State
must prove Defendant committed acts which aided another in killing; it was Defendant's
conscious purpose in committing those acts that Victim be Killed; and Defendant
personally deliberated on Victim's death. There is no evidence Defendant or his brother
personally committed Victim's murder or personally deliberated in killing Victim. There
is no evidence that Defendant or his brother had an agreement to kill Victim. There is no
evidence Defendant or his brother made a statement or exhibited any conduct indicating
an intent to kill Victim. No deadly weapon was used; instead Victim was beaten. While
the fact that Victim was beaten shows that someone deliberated, it does not prove that
Defendant deliberated. In short, there was not sufficient evidence to find Defendant
personally deliberated on Victim's death. The first degree murder conviction must be
reversed. (2) But this does not mean Defendant must be discharged. Here, Defendant
was also charged with second degree felony-murder based on burglarizing Victim's
house. It is not possible for appellate court to just enter a conviction for second degree
felony-murder because the jury was not required to find that Victim's death occurred as a
result of Defendant's commission of the burglary, although the jury had been so
instructed. Unlike first degree murder, a defendant may be convicted as an accomplice to
second degree murder without a finding that defendant had any culpable mental state
other than intent to promote commission of the offense. In other words, a defendant can
be convicted of second degree murder as an aider without proof that defendant
specifically intended to kill Victim. There was sufficient evidence to prove Defendant
committed first degree burglary and Victim was killed as a result. Case remanded for
trial on second degree felony-murder. (3) The trial court abused discretion in admitting
evidence of the 1980 burglary. The State argues the 1980 burglary is logically relevant to
prove motive or identity. However, even if evidence is logically relevant because it tends
to prove guilt, it is legally relevant only if its probative value outweighs the prejudicial
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effect. The 1980 burglary was more prejudicial than probative. There was not a strict
necessity to admit the 1980 burglary to show motive because other evidence showed
motive, i.e., Granddaughter testified Defendant knew Victim kept money in the Calumet
can. Nor did the 1980 burglary prove identity. Although there were similarities in the
1980 and 1984 crimes, there were also differences. The methodologies were not so
unusual and distinctive to resemble a "signature.”

Goetz v. State, 2016 WL 6871543 (Mo. App. E.D. Nov. 22, 2016):

Holding: Where 29.15 court’s judgment completely failed to discuss one of the claims,
the judgment is not final and appeal must be dismissed.

Discussion: Green v. State, 494 S.W.3d 525 (Mo. banc 2016), held that when a motion
court fails in its judgment to acknowledge, discuss or adjudicate all claims, the judgment
is not final. Nor does there need to be a motion under Rule 78.07(c) to correct this,
because that rule only addresses errors in the “form or language” of the judgment, and
failing to dispose of or adjudicate a claim is not a mere error of form.

Miller v. State, 2016 WL 2339049 (Mo. App. E.D. May 3, 2016):

(1) Movant was entitled to evidentiary hearing on his claim that his plea counsel was
ineffective in failing to object to a “group plea” procedure which rendered his plea
involuntary; “group pleas” are so “abhorrent and antithetical the ideas of justice, due
process, and fairness that the mere use of such a practice impinges upon the
voluntariness” of a plea; (2) redacted transcripts on appeal violate Rule 81.15(b), which
requires an accurate transcript be provided for appeal; transcripts must provide all parts
of the proceeding.

Facts: Movant pleaded guilty in two separate cases, involving two different counties and
two different defense counsel, at a “group guilty plea” involving six unrelated defendants.
He filed a 24.035 motion, contending that his counsel were ineffective in failing to object
to the “group plea” procedure, which rendered his pleas involuntary. The motion court
denied the claim without a hearing.

Holding: (1) In at least 10 prior cases, the Eastern District has condemned the practice
of “group” guilty pleas, but this has fallen on “deaf ears.” “[T]he attorneys practicing in
this courtroom either have tuned us out or they fear retribution from the trial judge for
raising objections to this procedure.” While the Supreme Court has held that group pleas
are not automatically impermissible, they are so “abhorrent and antithetical the ideas of
justice, due process, and fairness that the mere use of such a practice impinges upon the
voluntariness” of a plea. Defense counsel may be ineffective in failing to object to
“group pleas.” Counsel’s failure to object, in and of itself, is sufficient to warrant a
hearing. (2) On a separate matter, a redacted transcript of the “group plea” was
submitted on appeal. Rule 81.15(b) requires a true and accurate transcript be submitted.
“This court should never be provided redacted transcripts.”

State v. lvory, 2016 WL 3180096 (Mo. App. E.D. June 7, 2016):

Holding: Appellate court lacks authority to hear an “appeal” of denial of writ of
mandamus by trial court unless (1) a preliminary order was granted by the trial court and
then the trial court determined on the merits whether the writ should be made permanent
or quashed, or (2) the trial court issues a summons, the functional equivalent of a
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preliminary order, and then denied a permanent writ; without either condition, a petition
for mandamus must be refiled in the appellate court.

In the Interest of N.R.W., 2016 WL 720634 (Mo. App. E.D. Feb. 23, 2016):

(1) Even though Juvenile turned 18 before appeal of his adjudication of delinquency was
filed, appeal is not moot because his act was a felony and he may be subject to collateral
consequences during adulthood from the adjudication; (2) where trial court did not offer
counsel to Juvenile or his parents during adjudication hearing, and never obtained a
waiver of counsel on the record, Juvenile and parents were denied right to counsel, even
though the court appointed an attorney for Juvenile at a later, post-adjudication stage
before sending Juvenile to DYS.

Facts: Juvenile was charged with felony drug possession. An adjudication hearing was
held, at which Juvenile was represented by his Father, who was not an attorney. No
record was made regarding the right to counsel, or waiver of counsel. Juvenile was found
guilty. Later, when juvenile violated terms of his post-adjudication supervision, the court
held a hearing and ordered Juvenile to DYS. The court appointed counsel for Juvenile at
that hearing, but did not appoint counsel for Father, who requested counsel.

Holding: Juvenile is entitled to counsel in all juvenile court proceedings under Sec.
211.211.1. After a petition is filed, 211.211.3 requires appointment of counsel unless
counsel is knowingly and intelligently waived. If the record does not disclose a knowing
waiver, the presumption arises that it was not. The State has the burden of showing a
valid waiver. A waiver must be made with an understanding of the nature of the charges,
the range of punishment, possible defenses and mitigation, and other relevant
circumstances. Also, there must be a record demonstrating a knowing and intelligent
waiver before the waiver takes place. None of that occurred at the adjudication hearing;
thus, reversal is required. The court also erred in not appointing counsel for Father. Sec.
211.211.4 allows a child’s custodian to be appointed counsel where the custodian is
indigent and requests counsel.

State v. Long, 2020 WL 2097566 (Mo. App. S.D. May 1, 2020):

Holding: Generally, a Point Relied On attacking only the trial court’s ruling on a motion
to suppress or motion in limine without attacking the trial court’s admission of the
evidence at trial is deficient because it does not identify the actual ruling that is subject to
challenge (i.e., admission at trial); but where, in bench trial, the motion to suppress /
motion in limine was taken with the case and defense counsel was allowed continuing
objections at trial, appellate court will consider the issues related to admission of the
challenged evidence as preserved, even though “admission” is not in Point Relied On.

State v. Campbell, 2020 WL 289270 (Mo. App. S.D. Jan. 21, 2020):

Holding: Even though trial court denominated its nunc pro tunc order (which changed
the written to sentence to conform to what court had orally pronounced) an “amended
judgment,” this does not provide grounds for a new direct appeal of the underlying
conviction because a nunc pro tunc order does not change the original judgment itself,
but merely corrects clerical errors in that judgment; nunc pro tunc orders should be
entitled “judgment nunc pro tunc” rather than “amended judgments.”
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Hicks v. State, 2020 WL 1503237 (Mo. App. S.D. March 30, 2020):

Holding: 29.15 Movant failed to preserve for appellate review his claim that motion
court entered insufficient findings, where Movant filed a generic Rule 78.07(c) motion in
motion court which merely stated that court did not address all issues, without specifying
which issues.

Discussion: Movant filed a 78.07(c) motion stating that the court’s findings did “not
address all issues presented in the amended motion without ambiguity and in sufficient
detail to allow meaningful review on appeal.” This generic allegation does not point to
any specific finding in the judgment that is alleged to be deficient or to any specific issue
for which findings are allegedly lacking. This generic allegation brings no claim of error
to the motion court’s attention for potential correction. This generic allegation could be
asserted verbatim in any motion to amend judgment without regard to specific issues in
the case. This would defeat the purpose of Rule 78.07(c) and nullify it.

State v. Mahurin, 2020 WL 6498631 (Mo. App. S.D. Nov. 5, 2020):

Holding: A Point Relied On which raises both an inadmissible hearsay claim and an
inadmissible testimonial evidence claim (Confrontation Clause claim) in a single Point
violates Rule 84.04 as multifarious and preserves nothing for appeal; a Point is
multifarious if it involves separate and distinct legal analysis; here, the hearsay claim
involves an “abuse of discretion” standard of review, while the Confrontation Clause
claim involves a “de novo” standard of review, so combining the issues in one Point is
multifarious.

State v. Johnson, 2020 WL 7584948 (Mo. App. S.D. Dec. 22, 2020):

(1) Sec.575.150.5 does not enhance resisting arrest for a parole violation to a felony,
even if the underlying offense is a felony; thus, trial court did not err in granting
Defendant’s motion for judgment notwithstanding the verdict (JNOV) when jury found
Defendant guilty of felony resisting, and convicting Defendant of misdemeanor resisting
arrest; and (2) the State could appeal the grant of INOV, because when a jury returns a
verdict of guilty and a trial judge sets aside the verdict and enters a judgment of
acquittal, the Double Jeopardy Clause does not prevent the State from appealing to
reinstate the jury’s verdict.

Facts: Defendant was on parole for a felony offense. He failed to report to his Parole
Officer, who then issued a warrant for his arrest. When he was arrested, he resisted
arrest. He was charged with felony resisting arrest, 575.150, on grounds that he resisted
arrest for a felony. Defendant was found guilty by a jury. Later, the judge granted
Defendant’s motion for JINOV on grounds that 575.150 doesn’t enhance resisting arrest
for a parole violation to a felony. The trial court entered a misdemeanor conviction. The
State appealed.

Holding: As relevant here, Sec. 575.150.5 makes resisting arrest a misdemeanor unless
the State proves the arrest was for a (1) felony; (2) a warrant for failure to appear on a
felony case; or (3) a warrant issued for a probation violation on a felony case.
Defendant’s arrest didn’t fall into any of these categories Under the statute’s plain
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language, resisting an arrest on a parole warrant is not a felony. We presume the
omission of parole warrants from the statute was intentional. And the fact that the
offense underlying the parole was a felony does not make Defendant’s arrest be one for a
felony. He was not being arrested “because of” or “an account of” the underlying felony.
He was arrested for violating conditions of parole.

Finley v. State, 2019 WL 6711461 (Mo. App. S.D. Dec. 10, 2019):

Holding: Where (1) motion court denied Movant’s 29.15 motion on grounds that motion
court did not believe Movant’s testimony that trial counsel had told him he could not be
convicted of a greater offense and, instead, believed counsel’s testimony otherwise; (2)
the appellate court affirmed; but (3) after the affirmance, Movant found a letter from trial
counsel that wasn’t available during the postconviction case and which supported
Movant’s testimony that he had been misadvised, Movant was entitled to recall of the
29.15 appellate mandate to present this newly discovered evidence.

Discussion: After the 29.15 proceedings were over, Movant obtained his Public
Defender file and found a letter from his trial counsel telling him that he couldn’t be
convicted of the greater offense. This letter was not in the file when postconviction
counsel was representing him; there was evidence that it was missing during that time.
This letter supports Movant’s 29.15 testimony and contradicts trial counsel’s 29.15
testimony. If postconviction counsel had had this letter, he could have impeached trial
counsel with it. Giving incorrect advice about the maximum penalty would be
ineffective. Mandate is withdrawn, and case remanded to motion court to allow Movant
to present this newly available evidence.

State v. Waters, 2019 WL 1649448 (Mo. App. S.D. April 17, 2019):
Holding: Where Defendant was convicted and sentenced on two counts, but the jury
hung on two other counts, the appeal on the convicted counts must be dismissed because
there is not a “final judgment” under Sec. 547.070 or Rule 30.01(a), since two counts will
be retried; Southern District recognizes, however, that the Eastern District rules this
scenario is a “final judgment” for the convicted counts.

Editor’s Note: This scenario is a “final judgment” in the Eastern and (probably)
Western Districts, so attorneys in those districts should file notices of appeal for the
convicted counts immediately after conviction for the notice to be timely.

Steele v. State, 2018 WL 3802025 (Mo. App. S.D. Aug. 10, 2018):

Holding: Where a retained private counsel filed Movant’s amended 29.15 motion late,
the abandonment doctrine cannot be used to deem the motion timely because
abandonment does not apply to privately retained counsel; thus, the only motion before
the court was a timely filed pro se amended motion, and since the motion court did not
adjudicate all claims in that motion, the judgment is not final and the appeal is dismissed.

Hicks v. State, 2018 WL 3120817 (Mo. App. S.D. June 26, 2018):

Holding: (1) Where 29.15 Movant’s amended motion raised 8 claims for relief, but the
motion court issued no findings regarding two of the claims, the appeal must be
dismissed because the judgment is not final; (2) even though Movant did not file a
motion to amend judgment under Rule 78.07(c), there is a difference between the
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sufficiency of the motion court’s findings on a particular claim, and whether there is a
final judgment.

Bryan v. State, 536 S.W.3d 808 (Mo. App. S.D. Jan. 26, 2018):

Holding: Where 29.15 Movant raised 18 claims of ineffective assistance of counsel, but
the motion court did not issue Findings on all of them, there is no final judgment, and
appeal must be dismissed; a final judgment resolving all claims is a prerequisite for
appeal.

Sanders v. State, 531 S.W.3d 82 (Mo. App. S.D. Oct. 18, 2017):

(1) Rule 24.035 Movant lacks standing to appeal a judgment which vacated his
conviction and sentence for stealing, because — having been granted one of the types of
relief authorized by Rule 24.035()) — he is not an “aggrieved” party under Sec.
512.020(5), which allows only “aggrieved” parties to appeal; (2) motion court has
discretion to choose which remedy to impose under Rule 24.035.

Facts: Movant pleaded a Bazell claim in his 24.035 motion, claiming that his conviction
for felony stealing under Sec. 570.030.3 should be a misdemeanor. The motion court
granted relief by vacating the conviction and sentence (which would allow him to be tried
for something else). Movant wanted the motion court only to reduce his conviction to a
misdemeanor. Movant appealed.

Holding: Sec. 512.020(5) provides a right to appeal to an “aggrieved” party. A party
cannot appeal from a judgment wholly in his favor, but can appeal from a judgment
which gives only part of the relief he seeks. Rule 24.035(j) provides four remedies to
which a Movant is entitled: (1) vacate and set aside the judgment, or (2) resentence
Movant, or (3) order a new trial, or (4) correct the judgment and sentence as appropriate.
The type of relief chosen is within the motion court’s discretion, and the court does not
commit error merely by choosing one of the four possible remedies. Because Movant is
not an “aggrieved” party, he lacks standing to appeal. Appeal dismissed.

Galbreath v. State, 2016 WL 3974566 (Mo. App. S.D. July 25, 2016):

Even though prior 29.15 counsel had filed a statement in lieu of amended motion, where
new 29.15 counsel filed a motion for abandonment, the motion court granted it, and new
29.15 counsel was allowed to file an amended motion, State waived claim on appeal that
the motion court should not have found abandonment and allowed the amended motion,
because State did not object on these grounds in the motion court.

Facts: Movant timely filed a pro se 29.15 motion, and later, counsel timely filed a
statement in lieu of amended motion. Subsequently, new counsel entered the case. New
counsel filed a motion to find abandonment and allow an amended motion, which the
motion court sustained. Counsel filed an amended motion. The State did not object in
the motion court. The court heard the case and issued a ruling on the merits.

Holding: The State claims on appeal that the motion court erred in finding abandonment
and allowing the filing of the amended motion. However, a party should not be allowed
on appeal to claim error on the part of the motion court when the party did not raise the
issue below and give the motion court an opportunity to rule on the issue. “To label the
state’s posture in the motion court as waiver, acquiescence, estoppel, invited error, or
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Rule 78.09 violation yields the same result: we will not now address these complaints for
the first time on appeal.”

In re Marriage of Davis, 2016 WL 3661809 (Mo. App. S.D. July 7, 2016):

Holding: Although pre-1979 cases hold that appellate courts cannot take judicial notice
of local court rules (and that the local rule must be introduced into evidence), Southern
District holds that it can take judicial notice of a local court rule because Sec. 478.245.3
(1979) provides a procedure for adopting local court rules and filing them with the
supreme court, and their publication allows an appellate court to take judicial notice.
Discussion: Pre-1979 cases hold that appellate courts cannot take judicial notice of local
court rules. However, Sec. 478.245.3, enacted in 1979, provides an express procedure for
adopting local court rules. There are no appellate cases to date interpreting the effect of
478.245.3. The statute requires that local rules be filed with the supreme court, which
will maintain them as public records. Once so adopted, local rules are published by West
as part of Missouri Court Rules, and are available on the supreme court website. Thus,
any uncertainty as to the existence or content of local court rules that gave rise to the
prohibition against taking judicial notice of them has been eliminated. As a result,
appellate courts can take judicial notice of local court rules.

State v. McCauley, 2016 WL 1757464 (Mo. App. S.D. May 2, 2016):

Even though a trial court has continuing authority over its records and can enter a nunc
pro tunc order in a criminal case at any time, the order (or denial of an order) relates
back to the original judgment and is not a new, final judgment that can be appealed;
however, an appellate remedy may be available via a writ.

Facts: Six years after conviction, Defendant filed a nunc pro tunc motion under Rule
29.12(c) to correct his judgment and sentence. After it was denied, he appealed.
Holding: Nunc pro tunc in criminal cases is governed by Rule 29.12(c), and in civil
cases by 74.06(a). A trial court may grant nunc pro tunc relief at any time, because a
court has continuing authority over its records. However, nunc pro tunc relief creates no
new judgment, but relates back to the original judgment. Under Sec. 547.070, criminal
appeals are authorized from a final judgment only. Nearly all rulings after final judgment
are non-appealable. By contrast, Sec. 512.020(5) authorizes civil appeals from “special
order[s] after final judgment[s].” The matter here, however, is not civil. It’s criminal
because it relates to a judgment in a criminal case. Thus, it is not appealable. However, a
writ or “other remedies” may protect the narrowly-limited right Defendant asserts on
appeal. Appeal dismissed.

State v. Johnson, 2020 WL 420746 (Mo. App. W.D. Jan. 28, 2020):

Holding: (1) Where Prosecutor, in first-degree murder trial, argued that “you are only
going to get to these [lesser-included offenses] if you find he is not guilty of murder first
degree,” this was an improper “acquittal-first” argument which misstated the law,
because lesser-included instructions do not require jurors to acquit of the greater offense
before considering the lesser, but this wasn’t plain error here; and (2) a claim of
“prosecutorial misconduct” can only be raised on direct appeal, but it is not a
“freestanding claim;” instead, it must be framed in terms of trial court error.

48



Discussion: (1) Lesser-included offenses do not require a defendant first be acquitted of
the greater offense before the jury can consider the lesser. MAI-CR3d 313.04 provides
juries can consider the lesser if they “do not find the defendant guilty” of the greater. The
State contends telling a jury they must find a defendant “not guilty” of the greater is the
same as telling them they can only consider the lesser if they “do not find the defendant
guilty.” We disagree. MAI-CR4th 402.05 provides the jury’s “verdict, whether guilty or
not guilty, must be agreed to by each juror.” A finding of “not guilty” thus requires a
jury to unanimously acquit a defendant. As a result, the State’s argument the jury had to
find Defendant “not guilty” of first-degree murder before going to the lessers was an
improper “acquittal first” argument, but not plain error under the facts here. (2)
Defendant also raises the prosecutor’s argument as a “freestanding claim” of
prosecutorial misconduct, which he claims requires reversal. We agree that prosecutorial
misconduct which is apparent at trial (such as in closing argument) must be raised, if at
all, only on direct appeal. We do not agree, however, that it is a “freestanding” claim
independent of trial court error. The claim must raise that the trial court erred in some
way, such as overruling preserved error or failing to sua sponte intervene.

State v. Mosley, 2020 WL 534917 (Mo. App. W.D. Feb. 4, 2020):

Holding: A “continuing objection” signifies the mutual understanding between counsel
and the court that counsel intends to keep an objection alive “throughout” trial; thus, it
was unnecessary for counsel to repeat the objection at each different stage of the trial in
order to preserve it for appeal.

State v. Cooper, 2020 WL 1016608 (Mo. App. W.D. March 3, 2020):

Holding: Where Defendant had not yet been convicted or sentenced, Defendant could
not appeal denial of his pretrial motion to dismiss criminal charge as unconstitutional and
“summary judgment” on the pleadings, because there is no final judgment in a criminal
case until sentence is entered, so appellate court lacks jurisdiction.

State v. Basnight, 2020 WL 7214152 (Mo. App. W.D. Dec. 8, 2020):

Where trial court had polled and dismissed jury without objection, the State cannot later
appeal allegedly inconsistent verdict, because Sec. 547.200.2 does not allow State to
appeal if the outcome would subject Defendant to Double Jeopardy; State’s appeal
dismissed.

Facts: A jury returned a verdict on “Count I’ finding Defendant guilty of a lesser-
included offense and “not guilty.” Neither the State nor defense objected to the verdict.
The jury was polled and then discharged. A month after trial, the State moved to set
aside the judgment on the lesser-included offense on grounds that it was an inconsistent
verdict, and retry Defendant. After the trial court denied the request and sentenced
Defendant, the State appealed.

Holding: The State argues the verdict violates MAI-CR 4™ 404.12, which instructs
jurors to return only one verdict for each charge. Sec. 547.200.2 authorizes the State to
appeal certain cases, “except in those cases where the possible outcome of such an appeal
would result in double jeopardy for the defendant.” Here, the State is seeking an
outcome that would retry Defendant on the greater charge. This would violate the federal
Double Jeopardy Clause by subjecting Defendant to prosecution for the same offense
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after acquittal, or prosecuting him for the same offense after conviction. Although State
v. Zimmerman, 941 S.W.2d 821 (Mo. App. W.D. 1997), would appear to allow this
outcome, Zimmerman was decided under the Missouri constitution’s Double Jeopardy
provision, which provides less protection than the federal Double Jeopardy provision.
Here, Defendant relies on the Fifth Amendment’s Double Jeopardy provision. Because
remanding for a retrial would place Defendant in jeopardy a second time under the Fifth
Amendment, Sec. 574.200.2 does not authorize the State’s appeal. Appeal dismissed.

Southside Ventures LLC v. Lacrosse Lumber Co., 2019 WL 1995155 (Mo. App.
W.D. May 7, 2019):

Holding: (1) Where Appellant files a notice of appeal after a judgment, but then the
circuit court timely enters an amended judgment, Appellant should then file a new notice
of appeal because the amended judgment is the final judgment for appellate purposes;
Appellant can then dismiss the prior notice of appeal or move to consolidate the two
cases, thereby allowing the appellate court to resolve which notice of appeal should be
operative (if there is question about this); but (2) where Appellant, instead of filing a new
notice of appeal, filed a letter asking that the amended judgment be considered in
connection with the previously-filed notice of appeal, the appellate court would liberally
construe the notice of appeal as effective since the opposing party was not misled about
the appeal.

State ex rel. Malin v. Joyce, 2019 WL 2423976 (Mo. App. W.D. June 11, 2019):
Holding: Even though (1) trial court ruled that “motion for summary judgment is
granted” and signed such order, and (2) the Case.net entry for the case was changed from
“Not Disposed” to “Tried by Court — Civil,” this was not a “final judgment” for purposes
of appeal — it was merely a ruling on the motion for summary judgment; writ of
mandamus issues to require trial court to issue a final, appealable judgment.

Discussion: There is “persistent confusion” about what a final judgment is. A judgment
is a legally enforceable judicial order that fully resolves at least one claim in a lawsuit
and establishes all rights and liabilities of the parties regarding that claim. A judgment
must be denominated a “judgment” and signed by a judge, though the designation of
“judgment” can appear at the top, or in the body of the document, or in a docket entry.

Bishop v. State, 566 S.W.3d 269 (Mo. App. W.D. Jan. 29, 2019):

Holding: (1) Where motion court dismissed Movant’s pro se 24.035 motion without
appointing counsel, this violated Rule 24.035(e) which requires appointment of counsel;
(2) even though Movant answered “yes” on his pro se motion as to whether he was
seeking to proceed in forma pauperis, but did not write anything in the forma pauperis
affidavit, where he had been represented by the Public Defender at his guilty plea, it was
clear from the record that he was indigent and counsel should have been appointed; and
(3) even though motion court dismissed Movant’s case “without prejudice” and this
would usually be non-appealable, where a dismissal has the effect of terminating the
litigation (which this did), the dismissal is appealable.
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State v. Seymour, 570 S.W.3d 638 (Mo. App. W.D. March 26, 2019):

Holding: (1) Even though, at the conclusion of trial, court grant judgment of acquittal
on grounds that the statute of limitations had expired, State could appeal without
violating Double Jeopardy because the acquittal was not based on Defendant’s factual
guilt or innocence; and (2) where (a) the Labor and Industrial Relations’ Fraud and
Noncompliance Unit began investigating Defendant’s lack of worker’s comp insurance in
February 2014 but then inexplicably stopped the investigation for months before referring
the matter to the Attorney General in June 2014, and (b) the Attorney General filed the
charge of failure to maintain worker’s comp insurance in May 2017, the charge was
barred by the three-year statute of limitations in Sec. 287.128.11 which requires a charge
be brought within three years of “discovery of the offense.”

Discussion: This case turns on the meaning of “discovery of the offense.” This is
determined by an objective standard. So long as an ongoing investigation is objectively
reasonable, the statute of limitations will not begin to run until the investigation is
complete. But here the Fraud Unit discovered the violation in February 2014 and
inexplicably stopped the investigation for several months. Thus, the time taken to
complete the investigation was not objectively reasonable. Thus, the accrual period
began in February 2014, and the charge filed in May 2017 was more than three years
later.

Benedict v. State, 2018 WL 6047963 (Mo. App. W.D. Nov. 20, 2018):

Holding: (1) Where, after Movant had failed to appear at scheduled sentencing, the
court sentenced Movant to a sentence which was allegedly in excess of that authorized by
law, the “escape rule” did not bar his 24.035 claim because the “escape rule” does not
apply to post-capture error; and (2) even though Movant’s claim that his sentence was in
excess of that authorized by law may not be meritorious, the appellate court cannot
decide the claim in the first instance but must remand for motion court to enter Findings
on the claim.

State v. Buckner, 566 S.W.3d 261 (Mo. App. W.D. Dec. 26, 2018):

Holding: Even though (1) appointed counsel voluntarily dismissed without prejudice
Movant’s DNA testing case under Sec. 547.035; and (2) the trial court later denied
Movant’s pro se motion to reinstate his DNA testing case and appoint new counsel, the
appellate court looks to the substance of a “judgment” (not how it is denominated), and
the trial court’s denial of the motion to reinstate was not a final judgment from which an
appeal can be taken because it does not