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Dear Fellow
MACDL
Members:

[ received a
solicitation the other
day for a $50 dona-
tion to be used to
defray the cost of a
“memorial” to the
Bill of Rights to be
placed in the Federal
Courthouse to com-
memorate the Bi-
Centennial of the
first ten Amend-
ments to the Consti-
tution.

My dictionary
defines “memorial”
as “something that
keeps remembrance
alive”. How appro-
priate. The Bill of
Rights does not need
another brass plaque
to commemorate it;
what it needs is a
homicide detective.
The Fourth Amend-
ment is in extremis
and the Fifth

Amendment is
moribund. The only
Amendment that 1
know for sure is safe
is the Third Amend-
ment which relates,
as you know, to the
quartering of troops
in citizen’s houses,
but as of late I
haven’t had much
occasion to use it in
my practice.

I realize that
our organization
cannot effect much
change in the judi-
cial juggernaut
which is responsible
for putting the
freedoms guaran-
teed by the Constitu-
tion in peril. Itis
ironic that at a time
when our written
Constitution is
under assault there
is a move afoot in
Britain for a written
“Bill of Rights” to
protect against
official abuses that

were revealed re-
cently in the over-
turning of roughly a
dozen IRA convic-
tions obtained over
the past fifteen years
due to police perjury
and judicial indiffer-
ence.

[ am not
certain that the vast
body of citizens
appreciates the
erosion of our liber-
ties until they are
actually confronted
with it. We, as
lawyers, must.

The difficulty
with the quiet sur-
render of what we
perceive to be abso-
lute rights is that
each subsequent
surrender becomes
easier. The incredu-
lity which we used
to see on the faces of
those people to
whom we were
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explaining Federal
sentencing guide-
lines in narcotics
cases is mirrored
today on the faces of
white collar clients
confronted with the
provisions of the
Financial Institution
Restitution & Recov-
ery Enforcement Act.
The caution with
which pretrial deten-
tion was approached
by the Courts in pre-
Salerno days has
been replaced by
willing acceptance in
post-Salerno times.
We can, by our
organizational efforts
and those of allied
organizations, have
an impact both in
education of the
public and directly
on legislation. At the
very least we can
make noise, produc-
five noise.




Prasident:

Bruce Simon

801 Walnut, Suite 600
Kansas City, MO 64108

President Elect:

Sean Q'Brien

P. O. Box 22609
Kansas City, MO 64113

First Vice President;

Jay De Hardt

4800 Madison, Suite 1250
Kansas City, MO 64112

Second Vice President:
Daniei L, Vists

15 North 10th Street
Columbia, MO 65201

Treasurer:

Betty Jones

" 4600 Madison, Suite 1250
Kansas Gity, MO 64112

Executlve Secretary:
Francie Hall

P. O. Box 15304
Kansas City, MO 64108

Board of Directors:

Anne Hall, Springfield

Paltrick Eng, Columbia

Larry Fleming, St. Louis
Dorothy Hirzy, St. Louis

J. R. Hobbs, Kansas City
Susan Hunt, Kansas City
Bruce Houdek, Kansas City
Charles Rogars, Kansas City
Larry Schaffer, Independance
Lawrence Ferrell, Cape Girardsau
Bert Shostak, St. Louis

Dea Wampler, Springfield
James Worthington, Lexingtlon
Richard Sindsel, Clayton

Tim Warren, St. Joseph
Joseph Downey, Columbia

Lobbyist:

Randy Scherr

P. O. Box 1543

Jeffarson City, MO 65102
{314) 636-2822

tioner but not at the
expense of the very
fine work that has
been done on more
specialized areas in
the past. Hopefully,
the end product will
be a much larger
membership, and
this will make our
voice much louder.

I would like

to see during this
next year an in-
creased effort at
educational efforts
whenever the
chance presents
itself. I would like
to see more of an
effort directed at Bar
members who do
not understand
what our organiza-
tion does or do not
feel that it benefits
them. I would like
to see our lobbying
efforts continue but  addressed to a gov-
I would like to see ernment and often
more publicity given accompanied by a
to those efforts by petition or remon-
our members to the  strance.” This kind
Bar. [ would liketo  of memorial is one

You see, the
dictionary offers yet
another definition of
“memorial”; “A
statement of facts

see expanded CLE that we should all
programs directed ~ contribute to, and
at the bread and gladly.

butter elements of
the average practi-

—

In conjunction with the

Missouri Bar meeting, MACDL's
Board of Directors will host a
hospitality suite at the Westin
Crown Center in Kansas City

Bruce W. Simon

on September 27, 1991.

A board meeting will begin at
4 p.m, -~- MACDL membets are

-cordially invited. ;
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The role
preliminary hear-
ings play in felony
cases, once a crimi-
nal complaint has
been filed by a
prosecuting attor-
ney, varies from
county to county.

Unless a
county has a sitting
grand jury (which
indicts by a majority
of the grand jury
returning a “true
bill”, after which a
defendant proceeds
directly to trial
without preliminary
hearing), most
criminal cases are
commenced by the
prosecutor’s crimi-
nal complaint with
the accused being
afforded the right to
a preliminary hear-
ing.

The Sixth
Amendment to the
U.S. Constitution
guarantees a crimi-
nal defendant the
right to “effective
assistance of counsel

at every step in the

proceedings”!. The
preliminary hearing
is a “critical stage” of
the accusatorial
process®. The right of
competent counsel is
afforded a defendant
under the Sixth
Amendment so that
he may have “mean-
ingful adversarial
testing” of the state’s
case’.

Given these
pronouncements by
the U.S. and Missouri
Supreme Courts, itis
clear that the prelimi-
nary hearing plays an
important role. Itis
the first opportunity
for a defense lawyer
to actually cross-
examine and confront
witnesses against her
client, to know and
learn the names of
police officers and
medical technicians,
and to view physical
evidence and test the
chain of custody.

Other jurisdic-
tions have ruled that
prosecution by crimi-
nal indictment, which

forgoes the prelimi-
nary hearing stage,
actually denies a
defendant equal
protection of law?,
and the defense
lawyer has the right
to inspect any
written statements
of testifying wit-
nesses®.

Notwith-
standing rulings of
the Supreme Court
and supporting
cases from other
staes, the prelimi-
nary hearing in
Missouri has been
relegated to a
sometimes unim-
portant role. The
state is given broad
discretion in
amending its crimi-
nal complaint ata
trial on matters not
even alleged ata
preliminary®. The
sole purpose of a
preliminary hear-
ing is the determi-
nation of the exist-
ence of probable
cause to warrant
the filing of a
felony information.
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That a defendant
may not have been
shown to have com-
mitted the particular
felony charged is of
no consequence, as
the rules seem to
provide that the
Associate Circuit
Court Judge only
find probable cause
of the commision of
“some felony””. If
the defendant is
discharged at a
preliminary hearing,
double jeopardy does
not bar the filing of a
new complaint with
another judge®.

Missouri case
law allows as an
“incidental by-
product” of prelimi-
nary hearing that
cross-examination
may be the basis for
later impeachment of
a witness at trial, but
makes clear to de-
fense attorneys that
impeaching wit- |
nesses and fishing |
for discovery are not
the purposes of a




‘BE AN ADVOCATE! )

Your colleagues would like to hear from you. MACDL wants to publish high quality articles,
model motions, reviews, practice pointers, and comments concerning timely issues in
criminal law and procedure, Please submit your letters, motions, and articles to:

Francie Hall

Executive Secretary

MACDL

P. O. Box 15304 '

\ Kansas City, MO 64108 Y,
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preliminary hear-
ing’.

Missouri
cases hold that a
preliminary hearing
is not a part of the
constitutional right
to due process of
law, and any error at
a preliminary must
result in “prejudice
to the defendant and
be a miscarriage of
justice of manifest
injustice”™ in order
to warrant reversal
of a conviction,

The press is
allowed attendance
at a preliminary
hearing, as there is
the First Amend-
ment right of access
unless defendant
makes a showing of
“substantial” prob-
ability that his right
to a fair trial will be
prejudiced and that
reasonable alterna-
tives to closure
cannot adequately
protect the right".

Defense
lawyers should
always tape record
preliminary hearings
and use them for
later impeachment at
trials. The tough

decision of whether
to employ a court
reporter and get an
official transcript is a
problem, especially
if one of the state’s
witnesses later
becomes unavailable
for trial and/or takes
the Fifth Amend-
ment. In that case,
the defense lawyer’s
transcript might be
used by the state to
establish its case'.

The evidence
presented at a pre-
liminary hearing
must be legally
competent and
cannot be based on
hearsay alone®, but
courts allow reliance
on some hearsay at a
preliminary hear-
ing.

If the defen-
dant proceeds to
trial without object-
ing to defects in the
preliminary hearing,
he waives such
objections®.

Supreme
Court Rule 25.02
provides that discov-
ery “may commence
upon the filing of the
indictment or infor-
mation” (but note
that discovery is not
prohibited from
occurring sooner.)

Notwithstanding
“may”, many courts
interpret this as
“shall”, which pro-
hibits a defendant
from viewing and
photocopying the
state’s file prior to
the preliminary
hearing. Federal
courts hold that they
have “inherent
authority to require
disclosure beyond
that specified by
rules and statutes”'®,

The defen-
dant should have the
right of calling
favorable witnesses.
The U.S. Constitu-
tion requires that a
defendant have the
right to issue process
in his favor “at ail
criminal proceed-
ings...” Few rights
are more fundamen-
tal than that of an
accused to present
witnesses in his
own defense?”.
Criminal justice ends
would be defeated if
judgments were
founded on partial
or speculative pre-
sentation of the
facts™.

Defense
counsel is not en-
titled to obtain
copies of witnesses’
statements at a
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preliminary® unless
the witness uses his
prior statement to

refresh recollection.

Criminal
discovery, like civil
discovery, is not
supposed to be a
game, but an inte-
gral part of the quest
for the truth and fair
adjudication. To
present defendant’s
version of the facts
(his defense) so that
the court can decide
the truth, a defen-
dant should always
have the right to
offer testimony of
witnesses in his own
behalf?. Some
courts suspect that
instead of subpoena-
ing favorable wit-
nesses, defense
lawyers will instead
subpoena state’s
witnesses in order to
get a free deposition
and proceed with a
fishing expedition.
In an Illinois case?!,
when the court
quashed a subpoena
duces tecum to
obtain police reports
at a preliminary
hearing, the Illinois
Supreme Court
ruled it was prejudi-
cial error and the

conviction was




lampler

reversed. The court
held that the defen-
dant should never be
denied the right to
subpoena power at a
preliminary hearing.

witnesses to testify ~ evidence which

No law or at preliminary hear-  would exonerate
case authority has ings for the purpose  him.
been found which of showing an ab-
prohibits a defen- sence of probable
dant from calling cause or to produce u

I Pal v. Alabama, 287 U.S. 45 (1932).
2 Copleman v. Alabama, 399 U.S. 1 (1970).
% Leady v. State, 733 SW2d 502 (Mo. App. 1987);

State v. Harvey, 692 SW2d 290 (Mo. Banc 1985).

+ Hawkins v. Superior Court, 586 P2d 916 (CA.1978).
5 State v. Mascarenas, 458 P2d 789 (NM. 1969).
5 State v. Morgan, 546 SW2d 207 (Mo. 1977); Johnson

v. State, 485 SW2d 73 (MO. 1972).

7. State ex rel: Thomas v. Crouch, 603 SW2d 532 (Mo.

banc. 1980).

8 State v. Stewart, 615 SW2d 600 (Mo. App. 1981).
% Nero V. State, 579 SW2d 638 (Mo. App. 1979).
1State v. Blackmon, 664 SW2d 644 (Mo. App. 1984);

Collins v. Swensen, 443 F2d 329 (8th Cir. 1971); State

v. Day, 506 SW2d 497 (Mo. App. 1974).
1.Press Enterprise Co. V. Riverside County Superior

Court, 106 S. Ct. 1735 (1986). :
2Gtate v. Frans, 685 SW2d 845 (Mo. App. 1984); State

v. Holt, 592 SW2d 759 (Mo. banc, 1980).

BHouston v. State, 593 SW2d 267 (TN. 1980).
“Washington v. Clemmer, 339 F2d 715 (DC. 1964);

Ross v. Sirica, 380 F2d 557 (DC. 1967).
155tate v. Small, 386 Sw2d 379 (Mo. App. 1965);

State v. Taylor, 243 SW2d 301 (Mo. 1951).
6Pennsylvania v. Ritchie, 480 U.S. 987 (1987).
7.Chambers v. Mississippi, 410 U.S. 284 (1973).

181],8, v. Nixon, 418 U.S. 683 (1974).

95tate v. Howell, 524 SW2d 11 (Mo. banc 1975).

“Washington v. Texas, 388 U.S. 14 (1967).

%.People ex rel Fisher v. Carey, 380 NE2d 1150
(IL. 1978).

2Gate v. Florence, 239 NW2d 892 (MN. 1976);

modified by State v. Rud, 359 NW2d 573 (MN 1984).

[The defendant may call witnesses whose testimony,

if believed by a jury, would exonerate him. The

defendant may not call witensses for discovery
purposes, but may subpoena the victim or other
state witnesses only upon a persuasive offer of
proof that such testimony, taken in context of
prosecution’s evidence at trial, will lead to a dis-
missal of the charges.]
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CLE Update

Watch for details --
COMING SOON --
on MACDL's Fall
Program of seminars
around the state.

The following dates
and locations could Topics and speakers will be
be com.‘n‘emd at announced shortly.
press time. Co-Sponsored, of course, with
. the Missouri Bar Association. )

w .
MARY J. BELLM, OLATHE, K5*
THOMAS M. BRADSHAW, KANSAS CITY
JENNIFER BREWER, OVERLAND PARK, K5*
ELIZABETH UNGER CARLYLE, LEE'S SUMMIT
THOMAS D. CARVER, SPRINGFIELD
WILLIAM J. FLEISCHAKER, JOPLIN - SUSTAINING MEMBER
ELENA M. FRANCO, KANSAS CITY
BARBARA GREENBERG, ST. LOUIS
JAMES G. GREGORY, OFALLON
RANDALL B. JOHNSTON, FULTON
KEITH LUDWIG, CHILLICOTHE*
GERALD F. MCGONAGLE, KANSAS CITY*
T. DALE NICKLAS, KANSAS CITY*
DAVID S. RAUZI, KANSAS CITY
' PATRICK E. RICHARDSON, GREEN CITY
CHARLES M. ROGERS, KANSAS CITY* - SUSTAINING MEMBER
THOMAS M. SHEA, MOBERLY
GARY L. SMITH, LEBANON
FRANK YANKOVIZ, MONETT*

*Public Defender

Page 7




Williamsv, State, 800
S.w.2d 739 (Mo,
banc 1990). The Su-

reme Court
interpretated  §-
558.026.1 RSMo.
(1986) to permit sen-
tences for sexoffenses
to run concurrently
with non-sex offenses
thatare committed at
the same time. The
court ruled that “the
statute establishes
two kinds of offenses
for sentencing pur-
poses — the listed
offenses and ‘other
offenses.” It states
clearly whatthecourt
must do if the defen-
dant is convicted of
an offense in each
class. It does not,
however, say in ex-
plicit language what
must be done if there
are multiple convic-
tions of those offenses
listed. We believe
that the ambiguity
mustberesolved, not
so much through a
rule of lenity as in
favorofaccording the
trial court maximum
discretion.” The
Missouri Supreme
Court vacated the
sentence and re-
manded the case for
resentencingB. Also
see State v. Burgess,
800 S.W.2d 743 (Mo.
banc 1990).

State v, Talbert, 800
S.w.2d 748 (Mo. App.
1991). The trial court
denied Talbert’s Rule
29.15 motion without
a hearing. The court
held that the allega-
tions in the post-con-
viction mofion were
not refuted by the
record, and that they
stated facts, not con-
clusions,and thatif the
allegations were true,
they could alter the
outcome of the trial.
Therefore, the trial
court erred in dis-
missing the Rule 29.15
motion without an
evidentiary hearing.

State v. Blaney, 801
S.W.2d 447 (Mo. App.

1990). Blaney was
convicted of at-
tempted burglary in
the second degree,
During his trial, a
photo array was in-
troduced into evi-
dence which included
mug shots of the de-
fendant. Blaney’s at-
torney objected on the
grounds that the pho-
tographs were obvi-
ously police identifi-
cation photographs
which implied that he
was involved in other
crimes. Blaney also
objected to the
prosecutor’srequest to
pass the photographs

to the jury because
there was a set of ini-
tials ontheback of the
photograph that im-

lied thathehad been
identified by people
in addition to the
witnesses who testi-
fied at trial. The court
granted a new trial,
stating:

The knowledge that
appellant had been
identified in connec-
tion with another
crime can readily be
seen as the factor
which tipped the
scales against appel-
lant on the decisive
issue of intent. The
evidence that appel-
lant intended to steal
is not so strong that
we can declare the
error in passing the
photographs to the
jury harmless (at p.
451).

State v, Hunter, 802
S.W.2d 201(Mo. App.
1991). Hunter was
convicted of tamper-
ing in the first degree
and sentenced tothree
years. This case is
noteworthy because
of its treatment of the
claim that the pros-
ecutor used its pe-
remptory challenges
in a discriminatory
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fashionin violation ot
Batson v. Kentucky,
476 U.S. 79 (1986).
Five black jurors

ualified tor the panel
rom which
peremptories were
made. The state used
three of its six
peremptories to re-
move blacks, result-
ing in two black
people serving on the
petitjury. Inresponse
to Hunter's Batson
challenge, the trial
court did not require
the state to put forth
race neutral reasons
for its peremptories
becauseit found there
was no prima facie
caseof discriminatory
useof the peremptory
challenges. The court
stated:

In such cases, this
court would not ex-
pect the trial court to
waste judicial time by
requiring neutral ex-
planations for strikes
and extensive find-
ings and conclusions
on the lack of such
discrimination. We,
thus, hold that race
neutral explanations
from thestateareonly
required where the
surrounding circum-
stances are either
neutral on the ques-
tion of racial dis-
crimination or point
to its presence.

Because the petit jury
that was selected was
roughly representa-
tive of the number of




blacks on the whole
jury panel (16.5% on
the petitjury and 22%
on the jury panel), the
trial court’s determi-
nation that there was
no prima facie case of
discrimination estab-
lished was affirmed.
This holding high-
lights the importance
of arguing or proving
any extraneous infor-
mation available that
would expose the ra-
cial bias of the par-
ticular prosecutor in-
volved.

Hopkins v, State, 802
S.W.2d956 (Mo. App.

1991), Hopkins en-
tered a plea of guilty
to passing a bad
check. The trial court
sentenced him to
three years imprison-
ment, but stayed the
execution of sentence
and placed him on
five years probation,
the probation term to
begin when Hopkins
completed a prison
term that he was cur-
rently serving on an
unrelated conviction.
After returning to the
penitentiary to finish
the other sentence,
Hopkins filed a Rule
24.035 motion chal-
lenging the guilty plea
in the probation case.
The trial court denied
the motion without a
hearing because he
had not been deliv-
ered to the custody of
the Department of
Corrections as re-

he Court of Appeals
held thatthe courtwas
correctindetermining
that Hopkins did not
have a right to pro-
ceed under Rule29.15,
but that the appropri-
ate disposition of a
prematurelgr filed
motion is a dismissal
without prejudice. To
challenge his guilty
plea under Rule
24.035, Hopkins
would have to wait
until his probation is
revoked and heis de-
livered to the Depart-
mentof Corrections to
serve that sentence.
However, the opinion
leaves the door open
for a person in
Hopkins” position to
petition for habeas
corpus under Rule91.

State v. Wommack,
803 S.W.2d 170 {Mo.
App.1991). Thisisyet
another case in which
a person convicted of
a drug offense was
sentenced under the
penalty provisions
that were in effect at
thetimeof theoffense,
rather than under the
reduced range of
punishment that be-
came effective in
September of 1989.
Even though there
was no objection at
trial or at sentencing,
the Court of Appeals
found thatit was plain
error to sentence
Wommack in viola-
tion of Revised Stat-
utes of Missouri, §-
1.160, which entitles
him to the benefit of
the reduced range of

uired by Rule24.035.

punishment in effect

at the time of his trial.

v, Houston, 803
S.W.2d195(Mo. App.
1991). Houston's
conviction of posses-
sion of methamphet-
amine was reversed
because the trial court
failed to exclude for
cause a venireperson
who, because of his
involvementinadrug
awareness program
§[ponsored by the

elephonePioneersof
America, admitted
that he would prob-
ably be biased. In re-
sponse to the state’s
argument that the ju-
ror was rehabilitated
by the court’s ques-
tioning, the court
stated, “It does not
save Mr. Scott as a
qualified juror thathe
answered, to the
court’srather coercive
leading question, that
he ‘believed’ hecould
follow thelawand the
instructions.” Id. at
197.

State ex rel. Morton

v, Anderson, 804
S.W.2d 25 (Mo. banc
1991). Morton was
charged with several
counts of passing bad
checks arising out of
transactions that oc-
curred in November
of 1986. Morton
moved to dismiss,
asserting that the
statute of limitations,
§556.036.2(1), had run
due to the failure to
file an information
within three years of
the offense. The trial
court denied the mo-
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tion, and Morton
sought a writ of pro-
hibition from the
Missouri Supreme
Court. Thecourt held:

Qurcases have
held that a prosecu-
tion commences for
purposes of the stat-
ute of limitations
when an information
is filed or an indict-
ment returned, and
not when the com-
plaint is filed.

* % A

Only after a
reliminary hearing,
in which the magis-
trate finds probable
cause to believe the
prisoneris guilty, may
an information be
filed in a felony case.

Because the running
of the statute of limi-
tations deprived the
court of jurisdiction,
the preliminary rule
in prohibition was
made absolute.

) v. Harger, 804
S.w.2d 35 (ﬁo. App.
1991). In a rape case,
thedefendant argued
that he was entitled to
see the victim’s
records from a drug
rehabilitation center
in order to determine
if she had admitted
taking cocainepriorto
the alleged sexual as-
sault. The courtruled
that the restriction
placed upon the dis-




closure of such
records by the Drug
Abuse Prevention,
Treatment and Reha-
bilitation Act, 42
U.S.C. §290, autho-
rized the court to
conduct an in camera
inspection of the
victim’s records for
relevant statements.
The Court of Appeals
remanded the case to
the trial court to con-
duct an in camera ex-
amination of the
records in question
and, if relevant state-
mentsarediscovered,
to conduct a hearing
to determine if the
defense was preju-
diced by the deniaf of
access to the records.
If so, the defendant
should be granted a
new trial. If not, the
defendant is to be
resentenced.

State v. Williams, 804
S.W.2d 408 (Mo. App.
1991). Williams was
convicted of at-
tempted first degree
robbery and was sen-
tenced to 15 years.
Williams contended
that the trial court
should not have re-
ceived into evidence
evidence of three in-
stances of fraudulent
use of a credit card
that occurred on the
same day as the
charged offense. The
Court of Appeals
found that the credit
card offense bore no

lationship to the at-
tempted robbery, and
that the testimony of
other witnesses pro-
vided overwhelming
evidence of Williams’
identity, statinﬁ, “If
the identity of the ac-
cused is established
byotherevidenceand
is therefore no longer
anissue,itisimproper
to admit evidence of
other crimes on the
theory of proving
identity. . . . It is not
proper to admit de-
tails of separate and
distinct crimes for the

urpose of showing
1dentity.”

State ex rel. Hines v.
Sanders, 803 S.W.2d
649 (Mo. App. 1991).
Hines was prosecuted
for kidnapping and
armed criminalaction
based on an incident
that occurred on No-
vember 22, 1987, in
which he allegedly
kidnapped a woman
atgunpointandraﬁed
and sodomized her
He was tried and ac-
quitted on the charge
of kidnapping, and
subsequently was
prosecuted for two
countsofrapeandone
count of sodomy
arising outof thesame
incident,. Hines
sought a writ of pro-
hibition based on a
collateral estoppel
and double jeopard
bar to the second trial.
Because the court
agreed with Hines’
collateral estoppel ar-
gument, it did not
reach the double

common scheme re-

{eopardy claim. Fol-
owing Ashe v.
Swenson, 397 U.S. 436
(1970), the court held
that “under the facts
of the case, to prove
theelementof forcible
compulsion in the
rape and sodomy
charges against
Hines, the state would
have to prove opera-
tive facts the first jury
found absent.”  The
preliminary writ of
prohibition wasmade
permanent.

State v. Schleeper,
806 S.W.2d 459 (Mo.
App.1991). Schleeper
was convicted of as-
sault in the first de-
gree. After filing a
timely notice of a;f-
pealanda timel)ﬁRu
24.035 motion, he es-
caped from the Mis-
souri Department of
Corrections and was
at large for two or
three days before be-
ing captured. The
state moved to dis-
miss the appeal, in-
voking theescaperule
which “operates to
deny the right of ap-
eal to one who, fol-
owing a conviction,
has attempted to es-
cape justice.” Ac-
cordingly, the courtof
appeals dismissed
Schleeper’s appeal.

State v. Peek, 806
S.W.2d 504 (Mo. App.
1991). The defendant
wasinvolvedinafight
with a man and a
woman, as a result of
which he was con-
victed of two counts
of assault in the first
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degree, two counts of

armed criminal action
and one count of at-
tempted rape. The
victims, aman named
Terry and his girl-
friend, Karen, were
visiting with Peek at
his residence. They
claimed that without
warning or provoca-
tion, Peek attacked
Upshaw with a knife,
inflicting multiple se-
rious stab wounds,
and then attacked
Gatewood with a
hammer, rendering
her unconscious.
When she awoke,
Peekwasontopofher
and both were naked
from the waist down.
Peek’s version was
that Terry attacked
him when he tried to
eject Terry and his
girlfriend from the
premises. While he
was fighting with
Terry, Karen jumped
on Peek’s back three
times. The third time,
he struck her with a
hammer that he had
forcibly taken away
from Terry during the
fight. The court sub-
mitted a self-defense
instruction as to the
assault on Terry, but
refused such an in-
struction as to the as-
sault on Karen be-
cause she was much
smaller than the de-
fendantand hehadno
knowledge that she
wasarmed. Thecourt
of appeals remanded
the case foranew trial
on the counts charg-
ing assaultand armed
criminal action
against Karen, stating,




mWhether [Karen]
herself intended or
was capable of doing
greatphysicalharmto
defendant, her en-
gagementin thebattle
increased the danger
to defendant from
[Terry]and defendant
would be justified in
removing that in-
creased danger. The
reasonableness of
defendant’s belief in
the necessity of using
deadly force is gener-
ally a question for the
jury.”

State v, Wells, 804
S,W.2d 746 (Mo. banc
1991). Wells was
convicted of first de-
gree murder and
armed criminalaction
and sentenced fto
death on Count [ and
life imprisonment on
Count II. After his
trial, he filed amotion
under Rule 29,15, al-
leging that his trial
counsel was ineffec-
- tive for failing to
cross-examine or im-
peach a key state’s
witness with a letter
that she had sent ad-
mitting that sheknew
Wells was innocentof
the murder, and that
it was committed by
another person. The
circuit court granted
Wells’ motion on the
grounds that trial
counsel was ineffec-
tive for failing to in-
vestigate theexistence
of the letter, and that
Wells was prejudiced
by her failure. The
Missouri Supreme
Court affirmed the
order granting a new
trial, stating, “the fail-

ure to pursue asingle
important item of
evidence may dem-
onstrate ineffective
assistance and preju-
dice sufficient to
warrant a new trial.”
Citing Hayes v. State,
711 S.W.2d 876 (Mo.
banc 1986). The affir-
mance of the order
granting Rule 29.15
relief rendered the
direct appeal issues
mootf.

State v. Watkins, 804
S.W.2d 859 (Mo. App.
1991). Watkins was
convicted of first de-
ree tampering and
eaving the sceneof a
motor vehicle acci-
dentand sentenced to
eight years. The con-
viction for leaving the
scene of an accident
was reversed because
theinformation failed
to allege that the ac-
cident Clinvolved
roperty damage in
gxcgss )cgf $1,00g0.00,
nor was there any
evidence to supporta
finding of monetary
damage in that
amount. This result
was required even
though the court
noted that “It is quite
possible, even prob-
able, that the damage
to the vehicles in-
volved substantiall
exceeded $1,000.00.
One additional ques-
tion to the owner of
the car would in all
robability have es-
tablished the mon-
etary damage.” Be-
cause the state made
no request for the
submission of the
lesser inciuded mis-

demeanor offense,
there was no basis for
ordering a retrial of
that offense.

State v. Post, 804
S.W.2d862(Mo. App.
1991). This case hasa
couple of interesting
aspects to it. First, it
has probably the
juiciest allegations of
juror misconduct
during sequestration
onrecord. Thesecond
aspect of the case is
the procedure by
which the juror mis-
conduct was allowed
to be litigated by the
appellate court. First
the juicy part.

While thedjury was
sequestered, at least
five deputy sheriffs
not assigned to the
case visited the hotel
rooms of the deputies
who were assigned to
the jury. The unau-
thorized deputies
mingled withsome of
the seciuestered ju-
rors, p aying cards,
drinking beer and
chatting. At leastone
deputy made com-
ments about the case
in the presence of the
jurors. In addition, a
femaleSt. Louis police
officer visited her
boyfriend, whowasa
deputy assigned to
the sequestered jury.
She socialized with
the jury, and ate din-
ner with them on one
occasion. One of the
unauthorized depu-
ties became so well
acquainted with the
alternate juror that
they had “sexual
contact” in thejurot’s
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hotel room. Another
deputy sheriff who
was assigned to the
jury boasted to other
members of the
sheriff’s office that he
was havingsex witha
member of the jury
during the trial. The
court of appeals
stated:

We find the law en-
forcement officers’
conduct to have been
outrageous. INO one
should be on trial for
any crime, much less
murder, in such a
lackadaisical atmo-
sphere.

The second aspect of
the case, though not
asjuicy, is much more
significant. Whilethe
defendant’s appeal
was pending in the
court of appeals, but
after the running of
the time within which
a motion under Rule
29.15 could be filed,
the defendant filed In
the court of appeals a
motion to remand for
new trial by reason of
newly discovered
evidence of juror
misconduct.  The
court of appeals or-
dered the trial court
to conduct a hearing
and make findings on
the allegations in the
motion, and to cause
to be filed in the court
ofappealsatranscript
of the proceeding.
Thecourtcited Statev.
Davis, 698 S.W.2d 600
(Mo. App. 1985); State




emergency clause so
thatitis already in ef-
fect.

Always on the look-
out for opportunities
to create new crimes,
thelegislature has de-
clared thatitshallbea
Class Amisdemeanor
to violate a new law
regulating the manner
in which submerged
or embedded aban-
doned shipwrecks
may be salvaged or
excavated.

As is often the case,
thebillswhich did not
pass but are likely to
beresurrectedin1992,
consumed much of
our attention and re-
sources. Chiefamong
these were the “om-
nibus drug and
crime” bills. Spon-
sored in the House by
Representative
Vernon Scoville and
in the Senate by
Senator Harold
Caskey, these bills
went through a tortu-
ous evolution of
amendments and
substitutes which
prevented many leg-
islators fromknowing
with certainty what
they were voting on.

These bills were
backed by the Gover-
nor and appeared
certain to pass until
very late in the ses-
sion,

They included dozens
of new provisions for
additional punish-
ments for even the
mostminorof misde-
meanor drug-related
offenses. Considering
the revelations about
Supreme Court
nominee Clarence
Thomas’ past mari-
juana use, it is ironic
that the Bush and
Ashcroft administra-
tions are promoting
legislation which
would deprive per-
sons convicted of
drug offenses of their
right to practice law
or engage in any of
dozens of other occu-
pations which are li-
censed or certified by
the state.

Thesebills would also
inflict loss of driver’s
licenses, student
loans, and public
housing eligibility on
people convicted of
mere possession of il-
legal drugs. Caskey’s
bill would also have
created a witness im-

munity program and
would have expanded
the term of imprison-
ment for Class C felo-
nies from seven to ten
years.

This legislation
seemed likely to pass
up until the very final
seconds of the 1991
session. The bill was
actually defeated in a
House vote on the
morning of the final
day of the session and
then further amended
and passed by the
house only a few min-
utes before adjourn-
ment.

The bill was then sent
to the Senate and
Senator Caskey was
waving it in the air at-
tempting to obtain
recognitionand call for
a vote on the bill when
the Speaker declared
that the 6:00 p.m.
deadline had arrived
and the session ended.
Representatives Ken
Jacob and Chris Kelly
of Columbia, and
Elbert Walton of St.
Louis deserve our
gratitude for their role
in preventing the pas-
sage of this bill.

Among the many
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amendments to this
bill is one which

would havechanged
the prohibition of
public display of ex-
plicitsexual material,
to material “porno-
graphic for minors.”
It would also have
removed the state
preemption of laws
governing promo-
tion of pornography,
outlawed bare
breasts and buttocks
in bars, and prohib-
ited the sale of vi-
brators! Apparently
there are no limits to
the degree of gov-
ernmentinterference
withourprivatelives
that some legislators
are willing to advo-
cate.

The vibrator prohi-
bition was removed
from later versionsof
the bill. Perhaps the
sponsor had seen the
wisdom of the argu-
ment that “when vi-
bratorsareoutlawed,
only outlaws will
have vibrators.”

Other legislation
which was defeated,
in part due to our
efforts, would have
again permitted state
forfeitures to benefit




the police and pros-
ecutors. Several ver-
sions of thisidea were
debated, but in part
due to a powerful se-
ries of articles in the
St. Louis Post expos-

ing abuse and cor-
ruption of police for-
feituresin the St. Louis
area during the final
weeks of the session,
these proposals were
defeated. MACDL
board member, Jim
Worthington, per-
suaded the State Su-
preme Courtlast year
that the state Consti-
tution requires forfei-
ture money to go to
the schools and not to
the police.

Unfortunately, sev-
eral good bills also
went down to defeat.
Some of these are
certain to be consid-
ered again next year.

A bill to prohibit the
infliction of the death
penalty on mentally
retarded persons has
a chance of passage
next year. This bill

may be studied by an
Interim House Com-
mittee on Criminal
Justice which will be
meeting this summer
and fall.

MACDL has also
supported a bill to
permit counsel at
Grand Jury proceed-
ings and another bill
torequiredestruction
of closed criminal
records. We also
supported bills this
year which would
have created a pre-
sumption of proba-
tion for certain first
offenders and a bill to
createanombudsman
for grievances against
the Department of
Corrections.

MACDL worked this
year in conjunction
with a number of or-
ganizations who
share our concern for
the Constitution.
These included the
American Civil Lib-
erties Union, the Mis-
souri Association for
Social Welfare, the
Missouri Coalition for
Alternatives to Im-
prisonment, and oth-
ers. We have ar-
ranged for witnesses
to testify at hearings,
worked with legisla-
torsinthebill drafting
process,andinformed
our members and the
general public of leg-

islation which threat-
ens our liberty.

A state commission is
presently examining
the “disparities” in
sentencing which are
thought by some to
exist throughout our
state. This group is
examining the differ-
ences in sentences
imposed for similar
crimes which may
correlate with race,
income, or geographic
factors.

It could be cata-
strophic for the
criminal justice sys-
tem if this commission
should recommend to
the state legislature
that a system of “sen-
tencing guidelines”
similar to the federal
system be adopted in
Missouri. The federal
sentencing guidelines
have almost elimi-
nated judicial discre-
tioninsentencing and
have made federal
prosecutors virtual
dictatorsin the federal
courts. Wemustresist
any suggestion thata
similar system be
adopted in our state.

Our members are our

" greatest potential re-

source in the legisla-
tive process. All of
you should make an
effort to get to know
your State Represen-
tatives and Senators.
Now is a good time to
communicate to our
elected representa-
tives that continued
reliance on greater
punishment while
neglecting adequate
funding foreducation
and other social ser-
vices will only con-
tinue the vicious cycle
of increasing crimi-
nality.

All of us should be
active and vocal in
localand state politics.

There is no more ap-
propriate way to
commemorate the
200th anniversary of
the adoption of our
Bill of Rights.

Page 17




Spec:al Message from the P 'e_s r_de_‘_r it
Urge t Action Needed to Save Habeas Corpu:

On its 200th anniver-
sary, the Bill of Rights
is faced with its most
serious threat since the
McCarthy era. The
Senate has passed a
habeas corpus “re-
form” bill which virtu-
ally eliminates the ju-
risdiction of the federal
court toenforce the Bill
of Rights on behalf of
state prisoners. In-
cluded in the bill are
provisions that repeal
the existing statutory
right to counsel in ha-
beas corpus for indi-
gent prisoners under a
sentence of death, im-
pose time limits not
only on the filing of
habeas petitions, buton
the time within which
the court must rule,
reduce funding for
capital punishment re-
source centers by 50%
(becauseif thebill goes
into effect, they will not
be needed), and pro-
vides that the federal
court shall not issue a
writ of habeas corpus
as to any claim which
was “fully and fairly
litigated” instate court,
regardless of whether

the state court
reached the correct
decision on the mer-
its. Thoseof youwho
have represented
habeas petitionersin
federal court under-
stand the frustra-
tions of dealing with
the myriad of proce-
dural  defenses
availableto thestate.
Imagine a habeas
corpus act which
gives the state a
procedural defense
on claims you have
properly exhausted
in state court! If the
Senate’s version of
habeas corpus
passes in the House,
the  Fourteenth
Amendment will be
stripped of its most
effective tool for en-
forcement.

Although death
penalty cases are the
primary targetof this
legislative effort, the
billapplies toallstate
prisoners seeking
habeasrelief. If such
a bill had been in ef-
fect when the Eighth
Circuit decided the

Constitutionality of
the death sentences
imposed upon James
Chambers, Rayfield
Newlon and Kenneth
Kenley, it would have
been powerless to
prevent their execu-
tions and order the
state to provide these

men with Constitu-.

tional trials because
the claims upon
which relief was
granted were raised
and litigated in state
post-conviction pro-
ceedings. Nation-
wide, federal courts
havefound violations
of the United States
Constitutionin40% of
the convictions and
sentences they have
reviewed in the last
15 years. Under the
Senatebill, the federal
court would not have
been allowed to grant
relief in any of those
cases.

The Senate bill also
contains unconscio-
nable time limits that
would apply to death
penalty habeas corpus
proceedings. The
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District Courts would
be required to rule on
a petition within 110
days after it is filed,
and the Circuit Court
of Appeals must rule
within 90 days of the
notice of appeal. You
don’t have to have a
great deal of experi-
ence in the litigation
of capital cases to
know that these time
tables are wholly un-
realistic, especially
when a human life
hangs in the balance.

The Missouri Bar has
joined the American
Bar Association in
fighting to preserve
Habeas Corpus. Ina
position paper
adopted May 9, 1991,
and communicated to
the Missouri Con-
gressional Delegation
by Bar President
Doreen Dodson on
May 29, 1991, the
Missouri Bar Board of
Governors “strongly
opposed” the “fully
and fairly litigated”
provisions of the
Senate bill, stating,
“The Missouri Bar




favors preserving the

jurisdiction of the
federal court to rem-
edy violations of fed-
eral constitutional
rights.” Nevertheless,
our Senators bowed to
pressure from the
Bush Administration
and voted for these
extreme measures.
The National Asso-
ciation of Criminal
Defense Lawyers, the
American Civil Lib-
erties Union, the Na-
tional Legal Aid and
Defenders Associa-
tion and the NAACP
Legal Defense Fund
have also committed
their voices and re-
sources to saving the
writofhabeas corpus.
The Kansas City Star
and the St. Louis Post-
Dispatch have printed
editorials opposing
this bill. Itwould bea
tragic dereliction of
our duty under our
charter if we fail to
lend our voices to this
cause.

It is incumbent upon
this organization and
its individual mem-
bers to act to protect
our clients’ accesstoa
forum thatisremoved
from state politics for
the protection of
rights guaranteed
under the United
States Constitution.

Mainstream lawyers
are calling the Bush
Administration’s leg-
islative initiative “the
Habeas Bill from
Hell,” and that is ex-
actly whatitis. Turge
each and every one of
you to call and write
your Congressional
Representatives and
tell them that you
oppose any form of
“fully and fairly liti-
gated” restrictions on
the Writ of Habeas
Corpus, that you
support funding for
capital punishment
resource centers, and
that you support the
habeas corpus re-
forms advocated by
the American Bar As-
sociation. Address
your mail to Senators
at the United States
Senate, Washington,
DC 20510, and to
Representativesatthe
United States House
of Representatives,

Washington, DC
20515, or call them at
their Washington Of-
fices:

Senator

John C. Danforth,
202-224-6154
Senator
ChristopherBond,
202-224-5721

Representative
William (Bill) Clay,
202-225-7014

Representative
Joan Kelly Horn,
202-225-2561

Representative
RichardA.
Gephardt,
202-225-2671

Representative
Ike Skelton,
202-225-2876

Representative
Alan Wheat,
202-225-4535

Representative
Thomas Coleman,
202-225-7014

Representative
Melton(Mel)
Hancock,
202-225-6536

Representative
Bill Emerson,
202-225-4404

Representative
Harold Volkmer,
202-225-2956

Many of these people
willberiding the tence
on thisissue,and your
call will push them in
the right direction.
Some of these people
areagainstusonthese
issues, and your call
may change or soften
their opposition.
Some of these people
are already in our
corner, and your call
will strengthen their
resolve.

What is at stake here
isnothingless thanthe
jurisdiction of the
federal court to en-
force the Bill of Rights
against state police
action. We cannot
afford to sit idly by
while it happens.

1urge you to actnow.

P
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Selected U.S. Supreme Court Cases

N

October Term, 1990 (Revised 6-28-91)

_

California v. Hodari,
___ Us. ___, 113
L.Ed.2d 690 (1991). No
“seizure” within the
meaning of the 4th
Amendment occurred
where the suspect jetti-
soned his dope while
fleeing from a police
officer’s request to stop.

Powersv, Qhig, No, 89-
5011(April1,1991). The
Equal protectionClause
is violated when the
state uses perempiory
challenges to in a dis-
criminatory manner,
even when the defen-
dant is white.

Florida v_Jim No.
90-622 (May 23, 1991),
Consent to search a car
validated a warrantless
search of a rolled-up
paperbag full of cocaine
found in the car.

Michigan v, Lucas, No.
90-149 (May 20, 1991).
The confrontation
clause is not violated
where the defendant is
prohibited from cross-
examining a compiain-
ing witness in a rape
case regarding past
sexual conduct with the
accused where the de-
fense has failed to com-
ply with a rape-shield
statute requiring that it
notify the state of his
intent to use such infor-
mation.

Lankford v, Idahg, No.
88-7247 (May 20, 1991),

Lankford wasconvicted
of first degree murder;
the prosecution said it
would not seek the
death penalty, and did
not provide notice of
aggravating circum-
stances. The trial court
sentenced him to death
anyway. The I[daho
Supreme Court ruled
that the defense should
have known that the
prosecutor’s waiver
was not binding on the
trial court. The U.S.
Supreme Court found
that the death sentence
violated the 8th and
14th Amendments due
to the lack of notice to
the defense, and re-
manded the case for a
new sentencing hear-
ing. {Four justices
would have affirmed
the death sentencet]
Parker v. Dugger, 498
US.__,1118.Ct.__,
112 L.Ed.2d 812 (1991).
The Eighth and Four-
teenth amendments
were violated wherethe
Florida Supreme Court
failed to conduct a
meaningful, indepen-
dentappellatereview of
Parker'scdeathsentence.
Thecasewasremanded
to reconsider whether
thejudgeoverrideofthe
jury’s verdict of life was
proper under Florida
law.

rgia, No. 87-
6796 (February 19,
1991). The Georgia Su-

preme Court made upa
new procedural re-
quirement for the en-
forcement of claims un-
derBatson V. Kentucky,
and applied it retroac-
tively to bar Ford’s
Batson claim. The US.
Supreme Court unani-
mously reversed and
remanded the case fora
determination of the
merits of the Batson
claim because the state
procedural rule was not
an independent, ad-
equate state ground for
the decision where it
had not been a “firmly
established and regu-
larly followed state

issue in a timely man-
ner.);

[f a petitioner cannot
show cause, he may
overcome the abuse of
the writ defense if he
can show the ends of
justice require the court
to entertain the claim.
Kuhlmann v. Wilson,
477 1.5, 436 (1986)(plu-
rality opinion) (the ends
of justice test requires a
“colorable showing of
factual innocence”);

The “deliberate by pass”
standard of Faye v.
Noia, 372 U.5. 391

practice.”” Jamesv.Ken- (1963),isreplaced by the
tucky, 466 U.S. 341 test of “whether peti-
{1966): NAACP tioner possessed, or by
v.Alabama ex rel. reasonablemeanscould

Patterson, 357 U.5. 449
{1958).

McClesky v, Zant, No.
89-7024 (April 16,1991).
The Court substantially
overhauled the test for
whether a habeas peti-
tioner abuses the writ
by filing a successive
habeas corpus petition.
The Court announced
the following new rules:

The test
for whether petitioner
has abused the writ is
the same as the test for
whether to excuse a
procedural default un-
der Wainwright v.
Sykes, 433U.5.72(1977).
(Petitioner must show
cause and prejudice for
his failure to raise the
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have obtained, a suffi-
cient basis to allege a
claimin the first petition
and pursue the matter
through the habeas
process...” (emphasis
added)

The court placed an af-
firmative duty on ha-
beas petitioners to
“conduct a reasonable
and diligent . investiga-
tion aimed at including
all relevant claims and
grounds forrelief in the
first federal habeas pe-
tition.” - (emphasis
added).

Constitutionally inef-
fective assistance of




counsel is cause under
the cause and prejudice
test.

rnandez v
York, No. 89-7645 (May
28, 1991). The equal
protection clause was
not violated by the
prosecutor’s using pe-
remptory challenges to
exclude Hispanics from
the jury because the
state court was not
clearly erroneous inde-
termining that the
prosecutor’s explana-
tion that they might
“second-guess” the
court-appeinted inter-
preter was “race-neu-
tral.”

Yates v. Evatt, No. 89-
7691 (May 28,1991), In
Yates v. Aiken, 484 U.S,
896 (1985), Yates’ case
was remanded Lo the
South Carolina Su-
preme Court for recon-
sideration in light of
Francis v. Franklin, 471
U.5.307 (1985) based on
an instruction that
“malice is implied or
presumed from the use
of a deadly weapon.”
The South Carolina Su-
preme Court found that
the error was harmless
because the could have
found Yates guilty in
spite of the erroneous
instruction. The U.S.
Supreme Court found
that the court errone-
ously applied the
harmless error rule of
Chapman v. California,
386 U.S. 18 (1967), and
that the error was not
harmless beyond a rea-
sonable doubt.

Californi \ i
No. 89-1690 (May 30,

1991). The automobile
exceptiontothewarrant
requirement now in-
cludes locked contain-
ers found ina car where
the probable cause fo-
cuses solely on the con-
tainer. (The police saw
Acevedo putting the
parcel of dope in the
trunk; there was no in-
dependent basis to
search the car.)

¥ v :
No. 90-5193 (May 30,
1991). The 6th and 14th
Amendments do not
require allowing a de-
fendant on voir dire to
inquire into specific
knowledge that jurors
may haveobtained from
exposure to pretrial
publicity.
!

McNeil v, Wi .
No. 90-5319 (June 13,
1991). Anaccused’s as-
sertion of his right to
counselatabailhearing
does not preclude sub-
sequent interrogation
by police on an unre-
lated offense; itisnotan
invocation of the right
tocounselestablished in
Mirandav. Arizona, 384
U.8, 436 (1966), or
Edwards v. Arizona,
451 U.S. 477 (1981).

Colemany. Thompson,
No. 89-7662 (June 24,
1991). Where a death
sentenced prisoner
failed to file a timely
notice of appeal from
the denial of his state
habeas, and the state
appellate court sum-
marily dismissed his
out-of-time appeal, the
claims asserted therein
were procedurally
barred under Ylst v.

Nunnemaker. Further-
more, ineffective assis-
tance of appellate post-
convictioncounselisnot
“cause” which excuses
the default,

Yist v, Nunnemaker,
No. 90-68 (June 24,
1991}, The rule of Har-
ris v. Reed (creating a
presumption that a
claim is not
procedurally defaulted
if a state court ruling
appears to rest prima-
rily on, or is interwoven
with, federal law) does
not apply to summary
rulings in post-convic-
tion proceedings where
the last reasoned opin-
ion explicitly imposes a
proceduraldefault. The
federal habeas court
must “look through”
the summary opinion
and apply a rebuttable
presumption that the
order is consistent with
the “last reasoned
opinion.”

i No,
90-5551 (June 21, 1991).

1. The due
process clause was not
violated where the jury
instructions permitted
the jury to find the
mental state necessary
for first degree murder
by finding that the
murder was premedi-
tated or in the alterna-
tive that it was com-
mitted during the
course of a felony.

2. In atrial
for first degree murder,
where the defendant
may be sentenced to
death, Beck v. Alabama
does not require that the
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jury beinstructed astoa
lesser-included charge
of “robbery-murder”
(felony murder) where
the jury is given the
option of returning a
verdictof second degree

Cmurder if the evidence

supportsaconvictionof
conventional second
degree murder.

Payne v, Tenn

No. 89-5721 (June 27,
1991). The holdings in
Booth v, Maryland, 482
U.S. 496 (1987), and
South v. Gathers, 490
US. 805 (1989), that the
8th Amendment bars
evidenceand argument
relating to the victim
and the impact of the
victim’s death on the
victim’s family, are
overruled. The opinion
does not overrule the
holding in Booth that
the 8th Amendment is
violated by the admis-
sion of testimony of the
family members char-
acterizing the crimeand
giving opinions about
thecrime, thedefendant
and the sentence.

gan, No. 89-7272 (June
27,1991). Harmelin's
mandatory sentence of
life without parole for
possession of over 650
grams of cocaine did
not violate the 8th
Amendment on the
grounds that it denied
him individual consid-
eration of mitigating
factors surrounding
the crime and the
defendant. It may be
cruel, but it is not
unusual.
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